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l. INTRODUCTION

1. On 20 September 2017, the OSCE Office for Democratic Institutions and Human Rights
(hereinafter “OSCE/ ODI HR") received a r e
Supreme Court of Pohal to review the Draft Act on the Supreme Cdeihg prepared
by the President of the Republic of Poldndh e r e i the®rfaft Actt ) This draft Act
was submitted by the President to the Sggwer house othe Parliamentof Poland
on 26 September 201

2. On 18 October 2017, the OSCE/ODIHR responded to this request, confirming the
Of fice’ s readiness to prepar e Daft Actevigha | opi
international human rights and rule of law standards and OSCE human dimension
commitments

3.  Given the short timeline to prepare this legal review,gresentOpinion will focuson
themost significant changekat theDraft Actintends to introducéo thecurrentAct on
the Supreme Court of 23 2002SepremeCourztD)d2 ( hel
where these changesaise concerns in terms of their compliance with international
standards. The OSCE/ODIHR stands resalyeview other provisionef theDraft Act
upon requestshould this be deemed useful itdorm onrgoing discussions on the
reform of the judiciary in Poland.

4. The OSCE/ODIHR rsalready reviewedertain provisions o& previousDraft Act on
the Supreme Court of Poland submittedthe Sejm on 12 July 201This previous
Draft Act wasadopted by the Sejrand the Senat®n 20 dly and 22 July 2017
respectively but was vetoed by the President of the Republic of Poland on 24 July
20172 The OSCE/ODIHR published its Opinion certain provisions ofhis previous
Draft Acton 30 August 2017 her ei naf t er “ Audasoadilableidl 7 Op i
Annex 1)

5. The present Opinion will make reference to the findings and recommendations
containedin the August 2017 Opiniowheneverthe provisions under review are
identical or comparable and raise similar concerns in terms of compliande wit
international human rights and rule of law standardaad OSCE human dimension
commitments.

6. This Opinion was prepared in response to the aboeationed request.

. SCOPE OF REVIEW

7. The scope of this Opinion covers ordgrtain provision®f the Draft as mentioned in
par 3suprg except for cases whetike OSCE/ODIHR deeedit necessary to refer and
analyse other provisions the interests of comprehensivenessludng key provisions

1 See 4ttp://www.sejm.gov.pl/Sejm8.nsf/agent.xsp?symbol=PROJNOWEUST&Nrkadencji=8&Kol=D&Typ=UST

For the Polish versiorof the Act on the Supreme Court of 23 November 2002, as last amended on 22 July 2016, see

<http://www.legislationline.org/documents/id/213753-or an English version of the 2002 SupremerCAat as of 8 February 2013, see

<http://www.legislationline.org/documents/id/21 174

See qttp://www.sejm.gowpl/Sejm8.nsf/PrzebiegProc.xsp?nr=1%27

4 OSCE/ODIHR, Opinion on Certain Provisions of the Draft Act on the Supreme Court of PgRMhdAugust 2017), available at
<http://www.legislationihe.org/documents/id/21259 (English version) and http://www.legislationline.org/documents/id/21260
(Polish version).
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of the Constitution of the Republic of Poldandh er ei naf térn u.iThuse 6 Con
limited, the Opinion does not constitute a full and comprehensive review @ir#ie
Act or of the entire legal and institutional framework regulating the judiciary in Poland.

8. The Opinion raises key issues and provides indications a$ afeconcern. The ensuing
recommendations are based on international standards, norms and pescticdkas
relevant OSCE human dimension commitmeniie Opinion also highlights, as
appropriate, good practices from other OSCE participating Statéssirfield. When
referring to national legislation, the OSCE/ODIHR does not advocate for any specific
country model; it rather focuses on providing clear information about applicable
international standards while illustrating how they are implemented ictiggain
certain national laws. Any country example should always be approached with caution
since it cannot necessarily be replicated in another country and has always to be
considered in light of the broader national institutional and legal frameworkelaas
the relevantountry context and political culture.

9. Moreover, in accordance with th@onvention on the Elimination of All Forms of
Discrimination against Womér( her ei naf t er A20@ DS@EOActiorm nd  t t
Plan for the Promotion of Gender Equgliand commitments to mainstream a gender
perspective into OSCE activitieprogrammes and projectthe Opi ni ondés anal
seeks tdake into accounthe different impacthatthe Draft Act may haveon women
and men, as judges or as lay persons.

10. This Opinion is based on an unofficial English translationceftain provisions othe
Draft Act commissioned by the OSCE/ODIHR, which is attached to this document as
Annex 2. Errors from translation may resulthe Opinion is also available in Polish.
However, he English version remains the only official version of the document.

11. In view of the above, the OSCE/ODIHR would like to make mention that this Opinion
does not prevent the OSCE/ODIHR from formulating additional written or oral
recommendations or commerus respective legal acts or related legislation pertaining
to the legal and institutional framework regulating the judiciary in Poland in the future.

.  EXECUTIVE SUMMARY

12. The Draft Act under review makes some changes to the jurisdiction and structure of the
Supreme Court of Poland and introduces new provisions regarding the eligibility
criteria, status, retirement and discipline of Supreme Court judges, among otieers.
executive branch will also have enhanced prerogatives, in particular the power to
determne the Rules of Procedure of the Supreme Court, as well as great influence with
respect to the discipline and career of judges.

13. As already stated in the OSCE/ ODI HR&6ds Aug
to reform its judicial system and the lededmework in which its courts and judges
operate. Nevertheless, reforms of the judiciary must respect longstanding international

®  Constitution of the Republic of Poland of 2 April 1997 as last mended in 2009,

<http://www.sejm.gov.pl/prawo/konst/polski/konl.t#¥m (in Polish) and

<http://legislationlire.org/documents/action/popup/id/16683/previdim English).

UN Convention on the Elimination of All Forms of Discrimination against Woméne r e i n a f t e adoptédChy Gandral )

Assembly resolution 34/180 on 18 December 1979. The Republic of Ralifiet! this Convention 080 July 1980

7 See par 32 of th®SCE Action Plan for the Promotion of Gender Equaditippted by Decision No. 14/04, MC.DEC/14/04 (2004),
<http://www.osce.org/mc/232@8ownload=true.
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standards on the independence of the judiciary, the separation of powers and the rule of
law. These aspects are crucial, esggdgcwhen considered in the context of the most
recent findings and recommendations made by various human rights monitoring bodies
concerning the reform of the judiciary in Poldhd.

14. In that respecthe OSCE/ODIHR concludes thstme of therovisions eviewed are
inherentlyincompatible with international standards and OSCE commitments on the
independence of the judiciaand should therefore be set aside completely, as they
would undermine the separation of powers and the rule ahl&eland.

15. Thewde scope of the Supreme Courtos fiextreé
mechanism by which it is to be exercigagse serious concerns as to their compatibility
with key rule of law principlesin particular the principles of legal certainty and asce
to justice.Moreover, having a new body of Supreme Cdayt judges elected by the
Senate would risk politicizing such appointments, and would call into question these
judgesd independence. Additionall vy, the p
of Poland concerning certain key aspects of the administration of justice, such as
di sciplining Supreme Court judges or det
Procedure are not in lineith the principles of judicial independence and of the
separation bpowers. Any changes to the retirement age of Supreme Court judges
should only apply to judges appointed after the entry into force of the Act and not to
those already sitting on the Supreme Court, who should be able to remain in office until
70 years oldpursuant to the law currently in placg)nally, the automatic retirement of
all judges of the Military Chamber should also be reconsidered asinhéently
incompatible with therinciples of security of judicial tenure.

16. TheOSCE/ODIHR would alsadke to reiterate that when initiating fundamental reforms
of the judicial system, the judiciary and civil society shouldcbesulted and should
play an active part in the process, as specifiekkem OSCE commitments (1990
Copenhagen Document, par 5.8 4881 Moscow Document, par 18.Rny legislative
proposals on judicial reform should be subject to inclusive, extensive and effective
consultations at all stages of the favaking process, from the early stages through the
parliamentary discussions, uptilithe law is adopted. The OSCE/ODIHR stands ready
to further assist and make available its expertise, if requastady comprehensive and
participatory reform process of the judiciary in Poland.

17. Inlight of international human rights and rule of lat@andardsthe Draft Act shouldnot
be adopted ai is, as this would seriously undermine the separation of powers and the
rule of law in Poland, particularly in light of ttiellowing key recommendations:

A. to remove all provisions concernimgtraodinary appeals, as they are inherently
incompatible with key rule of law principlefpars22-57, particularly pab7]

B. to delete the provisions introducing lay judges at the Supreme Court level; [par
79

See particularly, UN Special Rapporteur on the Independence of Judges and Lavgénsinary Observations on the Official Visit to
Poland (2327 October 2017) <http://www.ohchr.org/EN/NewsEvents/Pages/DisplayNews.aspx?News|D=22313&LangD=E
Recommendations 120.84 to 120.101 of Tinerd Cycle Report of the Working Group on the Universal Periodic Review (UPR) for
Poland A/HRC/36/14, 18July 2017, sttp://ap.ohchr.org/documents/dpage e.aspx?si=A/HRC/36/a4d UN Human Rights
Committee, Concluding Observations on the ™7 Periodic Report of Poland 23 November 2016 pars 3334,
<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fPOL%2fCO%2f7&:ang=en
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C. to reconsider granting the President of the Republic extensive powers to
determine the Rules of Procedure of the Supreme Cauritlés 4 and 110), and
instead retain the current systgpar 89|

D. to removesole Polish citizenship as a new eligibility requirement for all judicial
positions; [pa©6]

E. to ensure thatny change to the retirement age of judges shall only apply to
judges appointed after the entry into force of the Act and not to those already
sitting on the Supreme Court bench and hence delete Articlewliti also
removing proisions concerning possible extensions of service and the earlier
optional retirement age for women Supreme Court judges, as the latter risks
perpetuating and entrenching inequallpars112and115

F. to delete all provisions pertaining to the roles of Disciplinary Proceedings
Representatives of the President of the Republic of Poland and of the Minister of
Justice in disciplinary proceedings against judgehjle ako removing the
President of the Disciplinary Chambeom the list of persons who may initiate
disciplinary proceedings against Supreme Court judges in Article 75; ppars
120124

G. to reconsidethe provisions conferring oversight of the Minister of Justice over
disciplinary courts for cases against prosecutors and military jufiogs 127
128 and

H. to remove the provision concerning te legeretirement of all judges currently
sitting on the Military Chamber (Article 108 par 3). [d&1]

18. Regarding the Draft Amendments to thel20Act on the National Council of the
Judiciary? given their potential effect on the operation on the Draft Act under review,
the OSCE/ODIHR also reiterates its recommendation to reconsider the principle of
election of judge members to the National Coln€ithe Judiciary by thé&ejm and
instead ensure that they continue tochesen by the judiciary, as stated in @7
OSCE/ODIHR Final Opinion on Draft Amendments to the Act on the National Council
of the Judiciary and Certain Other Acts of PolgBdviay 2017)'°

Additional Recommendations, highlighted in bold, are included in the text of the
Opinion.

IV. ANALYSIS AND RECOMMENDATIONS

1. International Standards and OSCE Commitments on the Independence of
the Judiciary

19. For a detailed and concise overview otmiational standards and OSCE commitments
on the independence of the judiciary, the OSCE/ODIHRherefers to the Section on
the International Standards and OSCE commitments on the independence of the
judiciary of its August 2017 Opinigrattached to tkiOpinionasAnnex 1 (pars 284).

®  See sttp://www.prezydent.pl/prawo/ustawy/zgloszone/art,18 prajeitelizacjiustawyo-krajowejradziesadownictwa.htn.

10 OSCE/ODIHR,Final Opinion on Draft Amendments to the Act on the National Council of the Judiciary and Certain Other Acts of
Poland 5 May 2017 <http://www.legislationline.org/search/runSearch/1/type/2/country/10/topic/9
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2 Changes to the Supreme Courtos Jurisdi
Chambers

20. Thecurrentrole and status of the Supreme Court were already outlined in the August

21.

22.

23.

2017 Opinion (pars &9 of Annex 1). The main charng@troduced by th®raft Act

in comparison to the002 Supreme Court Acelate primarily tathe re-organiation of

the four existing Chambers of the Supreme Cbunto five Chambers$? This will
notably include the establishment of two new chambersthe.Extraordinary Control

and Public Affairs Chamberwh i c h woul d al so take over
jurisdiction of the former Labour Law, Social Security and Public Affairs Chamber and
a new special Disciplinary Chamber (Article 3 of Deaft Act). Additionally, the two

new chambersand particularly the Disciplinary Chambgrpssess several features
which distinguish them from oth&upreme Courthambers (see Stfections 2.1, 2.3

and 2.4infra). While the Civil and Criminal Chambers are retaindie Military
Chamber will beabolished with its jurisdiction now falling under the Criminal
Chamber (Articles 23 and 112 par 3)he new Disciplinary Chamber within the
Supreme Court will deal with disciplinary cases against Supreme Court judges and
other kgal professionals whethis is provided byseparatdegislation (Article 26) a
responsibilityalready falling within the competence of the Supreme Court under the
current systenfsee par 74 of Annex 1)

Overall, the jurisdiction of the Supreme Court\pded in Article 1 of theDraft Act
remains largely the same as the existing jurisdiction prescribed 2002 Supreme
Court Actcurrently in force, with two notable differenga<., the introduction of so
call ed fAextraor diSedn 2.1inkrg pne thé sadowifigsdeven ofS u b
the Supr eme Co u rdtafflegislatianare provideopini@ly i e w

2.1. The New Extraordinary Control and Public Affairs Chamberand
Extraordinary Appeals

Article 1 par 1 (b) of théDraft Act introducesa compétely new jurisdictiorfor the

Supreme Cowst by which it wi | | fexercise extra
decisions to ensure the rule of law and social justice by hearing extraordinary
compl ai nsbsal. | eTchi e xt r aor difskargaynadavycgagaa)l 6 (i r
will fall within the jurisdiction of the newly established Extraordinary Control and

Public Affairs Chamber.T h e rul es concerappealdg drektt aer
procedures by which they may be brought before the Supreme Cofutthes detailed

in Articles 8692 of theDraft Act.

Pursuant to Article 25 of th®raft Act, the newExtraordinary Control and Public

Affairs Chamber will have jurisdictioio h e a r ARextraor dbhunadsso y com
electoral disputes and disputes aghithe validity of elections and referendums. Its
jurisdiction will also cover other matters of public law (including competition
protection, energy, telecommunications and rail transport regulation cases) and appeals
against decisions by the Presidenttlodé National Broadcasting Council and against

11

12

13

i.e., theCivil Chamber, Criminal Chamber, Labour Law, Social Security and Public Affairs Chamber and Military Chamber (see Article
3 par 1 of the 2002 Supreme Court Act).

i.e., theCivil Chamber, the Criminal Chamber (which will take over matters previously falling within the jurisdiction of the Military
Chamber), the Labour Law and Social Security Chamber, the Extraordinary Control and Public Affairs Chamber and therisciplina
Chanber (see Article 3 par 1 of the Draft Act).

See Atrticle 1 of the Draft Act and Atrticle 1 of the 2002 Supreme Court Act.
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24,

25.

26.

27.

resolutions of the National Council of the Judicjaag well as complaints concerning
overly lengthy proceedings before common and military courts. This means that the
newly established Chamber would take opart of the jurisdiction of the Supreme
Court currently falling within the ambit of the work of the Labour Law, Social Security

and Public Affairs Chamber, I . e. dpprubl i c

the validity of presidential and parli@mtary elections, elections to the European
Parliament, and national referenalad referenda concerning constitutional amendments
(Article 1 par 3).

Pursuant toArticle 1 par 1 (b)and Article 91 pars -3 of the Draft Act, the
Extraordinary Control and Plib Affairs Chamber will have appellate jurisdiction over

final decisions of the other Supreme Court chambers, as a result of the wide scope of
lextr aappehis (see Sysection 2.1.2nfra). Thisde factoconfers a higher or
special statut this chamber compared to the others

2.1.1. General Considerationgn Extraordinary Appeals

The scope of the extraordinary complaints jurisdiction and the mechanism by which it
would be exercised raise a number of interrelated questions about the compatibility of
the Draft Act with international human rights normasid the requirements of the rule of
law, in particular as concerns legal certainty and access to jifsasewell as the
efficiency of the justice system in general.

The new procedure introduces an addaidarm of appeakhgainstfinal court decisions,
includingtheS u p r e me ovhdeacisiangsse Article 91 pars-3 of theDraft Act),
Awhere this is necessary to ensure the
According to he ExplanatoryStatement to th®raft Act, this respond$o emerging
demandso restoe aform of extraordinary revision that used to be in platadapted to

t oday 0 s andatsa to dilkat perceivedgap in the current extraordinary apgseal
mechanismHowever, theExplanatory Statement does not specify furthiby this new
procedure would be needé&d addition tothe usualappeal and cassation procdss
which lower court decisions may bballengé (see paB8infra).

The reopening of final court judgmermgema facieruns counter to the principle of legal
certainty, which requires respect fags judicatai.e., the principle of the finality of
judgments'® Extraordinary complaints mechanisms also compronitbe effectie
enforcement o binding judicial decisionfjwhich] is a fundamental element of the rule
of law [and is essential toensure thetrust of the publicin the authority of the
judiciaryd.!” As expressly stated by the European Court of Human Rights (heeeinaft

r

u

NntBEEt HRD) i ts case | aw, Al o] ne of the fund:

principle of legal certainty, which requires, among other things, that where the courts

14

15

16

17

See Venice CommissionRule of Law Checklist CDL-AD(2016)007, 18 March 2016, Part I, Sections B, D and E,
<http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=BD[2016)007e>, as endorsed by the Parliamentary
Assembly of the Council of Europe (PACE) on 11 Octoberl720(see PACE Resolution 2187(2017) available at
<http://assembly.coe.int/nw/xml/XRef/ XrfML2HTML -EN.asp?fileid=24213&lang=é).

The system of extraordinangvision fewizja nadzwyczajavas abolished in 1995 and replaced by cassation proceedings. A motion
for extraordinary revision could be brought by the Minister of Justice, the Attorney General, the First President okthe Soprt,

the Minister of Soial Affairs for social securityelated matters (but also by the Commissioner for Human Rights of Poland since 1
January 1988) against any final judgment, including judgments by the Supreme Court.

Seeop. cit. footnote14, Part [ Section B (8) (2016 Venice Commi“Bhends
Council of Europe and the Rule of Law An Ov e, \CM@088)170, 21 November 2008, par 48,
<https://search.coe.int/cm/Pages/result_details.aspx?ObjectiID=09000016805d22bd

CCJE, Opinion No. 13 (2010) on the Role of Judges in the Enforcement of Judicial Decislohwvember 2010, Concios A,
<https://www.coe.int/t/dghl/cooperation/ccje/textes/Avis_errasp

Rul
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28.

29.

30.

have finally determined an issue, their ruling should not be called it qu 2 ahe o .
Court has also held that Aft] he reversal
climate of legal uncertainty, reducing public confidence in the judicial system and
consequent | y i'rhigneans that final judgmhents mbstdespected,

unless there are cogent reasons for revising them (se@Qums 32 infra).?°

In principle, in an efficient judicial system, errors and shortcoming®umt decisions

including thoseallegedlya f f ecting the rul e «clioudbaw and
addressed through ordinary appeal and/or cassation proceedings before the judgment
becomedinal, thus avoiding the subsequent risk of frustratimgpariesdright to rely

on binding judicial decision$- As specifically noted inthe case law ofthe ECtHR,
fisupervisoryreviews ¢or equivalent procedureshould in principle not be possible if a

defect could have been rectified in appeabceeding® (seealso par38 and footnote

40infra regarding appeals and cassation in Poland).

In principle the generalpower of review isexercisedby higher courtsfollowing an
appeal by one of the parties to the proceedings, based on specific giehictisneeds
to be submittedefore the judgment becomes final. Othemyisxtraordinaryappeals,
where they exist,shouldonly be lodgedto correct judicial errors and miscarriggef
justice in other wordswhen made necessary lsyrcumstances of a substantial and
compelling character, but not to carry out a fresh examinati@casepr some form
ofidi sgui sZldanyegepsach teviewsust not be achieved at any tasd
notably with disregard for theespondens/ d e f e legitiaatet reli@nce orres
judicata Rather,hepubl i ¢ authorities fAmust strike a
of the applicants and the need to ensure the proper administration of jéstic
judgment should only be quashed in exceptional circumstaratbsr than for the sole
purpose of obtaining a different decision in the case (see al8@ jrdra).?

In the context of criminal proceedisgArticle 4par2 of Protocol No. 7 to the ECHR

expressly permits a State to reopen a case if there is evidence of new or newly
discovered facts, or where a fundamental defect is detected in the previous proceedings,
which could affect the outcome of tlemse.The ECtHRhas foundt h a t At he me
possibility of reopening a criminal casepisma faciecompatible with the Convention,
including the guar ant e ésHowever, ther Qourtchdsealso6 [ o f
notedt h at it he power aceedingsemupteba exercisedmby nhee | pr
authorities so as to strike, to the maximum extent possible, a fair balance between the
interests of the individual and the need to ensure the effectiveness of the system of

18

19

20

21

22

23
24

25
26

27

European Court of Human Rights (ECtHB);y u ma r e s ¢ u (ApplicatiBronm ag 28342/95, judgntenf 28 October 1999), par

61, <http://hudoc.echr.coe.int/fre?i=0&B337%; andRyabykh v. Russighpplication no. 52854/99, judgment of 24 July 2003), pars 51

52, <http://hudoc.echr.coe.int/eng?i=06126 1.

ECtHR, Stere and Others v. RomanigdApplication no. 25632/02, judgment of 23 February 2006), par 53,
<http://hudoc.echr.coai/eng?i=00172556>.

Seeop. cit.footnotel4, par 63 (2016 Venice Commi ssionds Rule of Law Checkl i s
See Committee of Ministers of the Council of EurdResolution on the Execution of thedgments of the European Court of Human
Rights in the Ryabykh Group (113 cases) against Russian Federatidon March 2017, Appendix 2, Part 1l (A)
<https://rm.coe.int/16806f7 1ef

ECtHR, Nelyubin v. RussigApplication no. 14502/04, judgment of 2 November 2006), par B8p#/hudoc.echr.coe.int/eng?i=001
7782%.

Op. cit.footnotel8, par 52 (ECtHRRyabykh v. Russjgudgment of 24 July 2003).

ECtHR, Kulkov and others v. Russigpplications nos. 25114/03, 11512/03, 9794/05, 37403/05, 13110/06, 19469/06, 42608/06,
44928/06, 44972/06 and 45022/06, judgment of 8 January 2009), pdt@i//kudoc.echr.coe.int/eng?i=090454>.

Op. cit.footnote22, par 28 ECtHR, Nelyubin v. Russjgudgment of, 2 November 2006).

Protocol No. 7 to the ECHRETS No.117, &ttp://www.echr.coe.int/Documents/Library Collection_P7postP11 ETS117E_EMNG.pdf
entered into force on 1 November 1988. Poland ratified this Riadacd December 2002.

ECtHR, Nikitin v. RussigApplication no. 50178/99, judgment of 20 July 2004), par Bitps//hudoc.echr.coe.int/eng?i=061928>.
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31.

32.

33.

cr i mi na F® THerefere, ithe aubhoritieshall, in principle, respect the binding
nature of a final judicial decision arf@llow the resumption of criminal proceedings
only if serious legitimate considerations outweigh the principle of legal ceatty

2.1.2. Material Scope of thExtraordinary Appea

Article 86 par 1 of thédraft Act specifies that an extraordinary appeal can be brought
against a final judgment Awhere this 1s n
justiced6o and Al) the judgment vomshndt es t
rights stipulated in the Constitution; 2) the judgment is in flagrant breach of the law
through its misinterpretation or misapplication; 3) the material findings of the court
clearly contradict the evidence collected in the dased the judgmentannot be set

aside or amended using other extraordinar

When assessing the institution of supervisory review, the ECtHR has considered such
proceduredo be particularly concerninghere the final judgments remained open to
review on réatively minor grounds$’ Hence, the material scope of such procedure
should be strictly defined and the permissible grounds for reopening cases should be
limited only to the most serious violations of the law (see3®asuprg. Procedural
codeshavegenerally providd thatsuch extraordinary reviews are possibleeig.,the
procedure or the decision originatedtie criminal act of one of the participants (party,
witness, expert, judge), or the faceof newly/freshly discovered facts or evidentegr

where there werundamental defects in the proceedingdditionally, the possibility

of reopening proceedings is generglpvidedin order to give full effect to judgments

of the ECtHR(or other internatiorigjudicial authority)and to achieveestitutio in
integrum®? The existing Polish legislation already provides grounds for reopening cases
along these lines (see @B and footnotelOinfra).

In terms of material scopthe grounds for lodginghe extraordinary appealstated in

Article 86 par larebroad and vaguelframed.While thetermf r ul e aarf bel a wo
defined both athe national and international lew&f for the purposes, for examplef
assessing the degree of respect for the rule of law in any given coumamaiinsa
multi-facetedand broactoncept As such, it igherefore not appropriatesa ground of

appeal, which should be specific and preclséth regard tohe concept of

—
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30
31
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Op. cit.footnote22, par 26 ECtHR,Nelyubin v. Russjgudgment of, 2 November 2006).

ECtHR,Bratyakin v. RussigApplication no. 72776/01, judgment of 9 March 20086)ttg://hudocechr.coe.int/eng?i=0072836>.

Op. cit footnote28, par 55 ECtHR, Nikitin v. Russia20 July 2004).

UN Human Rights Committe&eneral Comment No. 32 on Article 14 of the ICCPR: Right to Equalibyeb€burts and Tribunals and

to Fair Trial, 23 August 2007, par 56,
<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Downlaaat2zsymbolno=CCPR%2fC%2fGC%2f32&Lang>=en

i.e., restoring an injured party to the situation he/she would have been in if the violation had not occured. &eeCounci | of Eur c
Committee of MinistersRecommendation No. R (2000) 2 on theeRamindion or Reopening of Certain Cases at Domestic Level

following Judgements of the ECtHR 19 January 2000,
<https://search.coe.int/cm/Pages/result_details.aspx2@b9000016805e2f06

See e.g., UNsecretary GeneralReport on the Rule of Law and Transitional Justice in Conflict and-¢ostict SocietiesS/2004/616,

par 6, <ttp://wwwun.org/en/documents/view.asp?symbol=S/2004#%616 i n whi ch the rul e of l aw i s de
governance in which all persons, institutions and entities, public and private, including the State itself, are acaplavabibat are

publicly promulgated, equally enforced and independently adjudicated, and which are consistent with international human rights norms

and standards. It requires, as well, measures to ensure adherence to the principles of supremacy of law, equalityldvefore the
accountability to the law, fairness in the application of the law, separation of powers, participation in deaidiny, legal certainty,
avoidance of arbitrariness and opcitdooteoteldr apamntd8|l eg@alétYamispar Eomy
of Law Checklist), which refers to @hegalifydnclidmga trangparer, aceourdable ment s
and democratic process for enacting law; (2) Legadainty; (3) Prohibition of arbitrariness; (4) Access to justice before independent

and impartial courts, including judicial review of administrative acts; (5) Respect for human rights; and {@}diomnation and

equality beforétet@8CHE a@operSeagearnd sDocument 1990, which states th
formal legality which assures regularity and consistency in the achievement and enforcement of democratic order, basgastioe

the recognition and full accepice of the supreme value of the human personality and guaranteed by institutions providing a framework

for its fullest expressiono (par 2).
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j u s tiiicneither defined in the Draft Act, nor is it defined internationallaw. In
itself, this term is very broad, and can apply to any variety of situatiuth a broad
and vaguely worded condition does offer clear guidance of a kind that is capable of
ensuring that final decisions will only be-eeamined when cogent reasons exist for
doing so, and therefore does not mitigate the legal uncertainty caused Syptieene

C o u rnéewdjurisdiction to reviewexisting case lawln sum, every judgment carries
with it a winning and losing party and coupled with the vague definition of the basis for
instigating an extraordinary appeany persorwho feels wronged by a court judgment
could potentiallyinvoke someform of social injustice, which could then serve as the
basis for relevant officials (see S@ection 2.1.4infra) to lodge an extraordinary
appeal

34. Overall each of the three grounds for bringing an extraordinary complaint mentioned
underArticle 86 parl is extremely broad: inconsistency with constitutional principles
(as well as rights); misinterpretation or misapplication of the Tavwpotentially
encompassing any point of law that could be raised in an appeal; and findings of the
court not being suppted by the evidencé which could possibly allow all factual
findings to be questionedn lprinciple, onlyweighty reasonsshould justify a departure
from the finality of court decisionsa principle that could not be maintained given the
broad range ofasescovered by Article 86 par.1

35. Moreover, he field covered by the process of extraordinary appeal is the entire
jurisdiction of the Supreme Court, save jimdgments concerning the nexistence of a
marriage, annulling a marriage or granting a divafcene of the paries has already
entered into another marriage (Article 87 par 3) or where the subject matter of the
grievance was already raised in the cassation appeal or was examined by the Court at
the level of cassation (Article 87 par 2he broadscopeof application of the process
compounds the legal uncertaintyusadby the breadth of the grounds for review.

36. An extraordinary complaint shall be lodged within five yeafter the contested
judgmenthasbecome final It is not permissiblehowevey to lodge an extraordinary
complaint more than six months aftee judgment becomes final or the cassation has
been adjudicatedf this is to the detriment of a defendamta criminal casé€Article 86
par 3). Only one extraordinary complaint may begkxl against a judgment on behalf
of any given party (Article 87 par 1)Thee thusappearto be only fewlimitations
concerning the material scope fthie review mechanismand those that exisnerely
reiterate to a certain extenlimitationsalready prowiled inother pieces of legislatiotf

37. Moreover, whileArticle 86 par 3appears to protect defendants in criminal proceedings

it does not go far enough to protect individuals who have been acguittzohinal
caseslndeed,despite the limitations set ptherein, thisprovisionwould prima facie
permitthe potential reopening aih acquittaduringa period ofsix months’ which is a
relatively long time It is worth emphasizingn this contextthat the ECtHR has
considered thafor the purposes of theon bis in idenprinciple® supervisory review

may be regarded as a special type of reopewimpyoceduregas opposed tafi s e c o n d
t r ), and dhus fa#l within the scope of Article 4ar 2 of Protocol No. 7to the
ECHR®* At the same timethe broad matial scope of thdextraordinary appeal

% e.g., the limitation provided in Article 87 par 3 of the Draft Act is the same as the one stated in Articietd80Code of Civil

Procedure of Poland, which provides for the restriction efpening divorce proceedings where one party has entered into a new
marriage.

i.e., the prohibition of double jeopardy meaning that one person cannot be subjecteldaictimyéwice for the same act.

% Op. cit footnote28, pars 46 and 5£ECtHR, Nikitin v. Russia20 July 2004).

35

11



OSCE/ODIHR Opinion on Certain Provisions of théraft Act on the Supreme Court of Poland (as
of 26 September 2017)

provided in theDraft Act, appears to go beyond the mere reopening of camses
exceptional circumstances contemplated byhis provision of theECHR (see pai30
suprg. Given that due to the vague wording used in the Draft Act, extraordinary
appeals may be possible in a quite wide range of caélsisspnew procedre may
potentially be in breach of the rule against double jeopamdiiereby no onenay be
heldliable or tried or punished again for an offence in respect of whi¢thbbas been
finally convicted or acquitted in accordance with the law and penal procedwe of
country (Article 14(7) of the ICCPR and Article gar 1of Protocol 7 to the ECHR).
Extraordinary appak shouldnot permit acourt to reopenfinal judgments in criminal
casesin breach of the rule against double jeopardexcept in the limited cases
mentioned in Aticle 4 par 2 of Protocol No. 7 to the ECHRQich arealsoreflected in

the Criminal Proedure Code of Polart]

38. Also, and as reiterated on sevearatasiondy the ECtHR sucha procedure shoulth
principle not beinitiated if the allegeddeficiencies could have been remedied through
the ordinary avenues of appeal or cassatibthe relevah substantive lavwhad been
correctly applied® It is noted thaunder Polish lawan appeahgainsta first instance
court judgment can generalbe based on any allegations, referring both to the facts and
the law Extraordinary meansof appeal already eist in the form of cassation
complains, complains for reopening proceedingand the plea of illegality of a non
appealable rulingalthough there are certalmitations to the admissibility of such
complaintsregarding both the typeof cases and the qunds of the complairif. The
humanrights andfundamentafreedoms stipulated in the Constitution could in principle
alsobe invoked directly before the coudsring proceedingssaccording toArticle 8
par 2 of the Constitutignthe provisions of the @hstitution are directly applicable.
Thus, heexistinggrounds for appedlased on facts and lamould alreadycover cases
of flagrant breacks of the law through misinterpretation or misapplication (Article 86

57 See e.g., Venice CommissidBpinion on the Draft Law on the Courts of Bosnia and Herzegp@DL-AD(2013)015, 15 June 2013,

par 45, fttp://www.venice.coe.int/webforms/documents/?pdf=CAD(2013)015e>. See alsdArticle 454 of the Code of Criminal
Procedure oPoland which specifies that a court of appeal cannot convict an accused who has been acquitted at first instance and cannot
exacerbate the penalty by imposing a lifelong deprivation of liberty.
SeeArticle 540 of the Code of Criminal Procedure of Pdiargarding the reopening of a final decision where an offence has been
committed during the course of the proceedings or in cases where new facts or evidence previously unknown to the aplightome t
(seeop. cit. footnote40) . See also Article 542 par 5 specifying that Afi ]t i
detri ment of the defendant one year after validatioandasb the jud
specifies that a court of appeal cannot convict an accused who has been acquitted at first instance, cannot sentsecetthe more
severe penalty of deprivation of liberty (except if the court does not change the determination of faet$ aslithe grounds for the
appealed judgement) and cannot exacerbate the penalty by imposing a lifelong deprivation of liberty.
% See e.g.op. cit.footnote22, par 28 ECtHR, Nelyubin v. Russj® Novembe006).
“ See Article 190 of the Constitution, which pr ovconfosmitytdtheat A[ a] |
Constitution, an international agreement or statute, of a normative act on the basis of which a legally jefigatient of a court, a
final administrative decision or settlement of other matters was issued, shall be a basis for reopening proceedingastinépthg
decision or other settlement in a manner and on principles specified in provisions applitableeto gi ven proceedingso. S
540 of the Code of Criminal Procedure of Pol and, whi dnal r eads: f
decision shall be reopened if: 1) in connection with the proceedings an offertmeehasommitted, and there is good reason to believe
that this might have affected the contents of such a decision, and/or 2) after the decision has been issued, new danteor evi
previously unknown to the court come to light, which indicate that:
a) the convicted person has not committed the act, or his act has not constituted an offence or has not carried any penalty,
b) the convicted person has been sentenced for another offence, carrying a more severe penalty than that for the offesttbycomm
him, or material circumstances obligating the extraordinary mitigation of punishment have not been duly considered or material
circumstances contributing to the aggravation of the penalty have been incorrectly relied upon.
c¢) the court has discontinued ornciitionally discontinued the proceedings, after relying on incorrect assumption about the accused
having committed the alleged offence.
§ 2. The proceedings shall beapened for the benefit of the accused in the event that a provision of law whicreprthdgrounds for
conviction or conditional discontinuance of the proceedings has been declared no longer binding or has been amendedfas a resu
judgement of the Constitutional Tribunal.
§ 3. The proceedings shall beapened for the benefit of theccused, when such a need results from a decision of an international
authority acting under the provisions of an i nter naldoiPatdal agreerl
First Book, Title VI, Chapter VI on Resumptionf oProceedings of the Civil Procedure Code, available at
<http://prawo.sejm.gov.pl/isap.nsf/download.xsp?id=WDU19640430296&type=U&name=D19640288(jrpBolish).
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par 1 (2) of theDraft Act) or the circumstaces envisaged in Article 86 par 1 (3) of the
Draft Act, where the coué snaterial findings contradict the evidence collected in the
case.

39. More generallyjf new grounds for appeal or cassatareconsidered necessary by the
legislator, t is unclear wi the legal drafterghoseto create this separate procedure
(and chambeyr)instead okupplemenihg the groundsalreadyprovided in the Codeof
Criminal Procedure and of Civil Procedure.

40. In light of the foregoing, the wording of Article 86 not sufficiently clear andorecise
in terms ofthemat er i all scope of t heocdmplywithdher di na
principle of legal certaint§* Moreoverthis material scopés not strictly circumscribed
and seems to duplicate theistingordinary avenues ofppeal and cassation.

2.1.3. Temporal Scope of the Extraordinary Appeals

41. In terms of its temporal scopan extraordinary appeal can be lodged within five years
of the contested judgment having becomelfiH@wever this time-limit does not apply
to extraordinaryappeals lodged within three years from the date of entry into force of
the Draft Act, which can be brought againgtdgments that became final after 17
October 1997 (Article 115 par IJhe Explanatory Statement to tiaft Act stipulates
that this retroactive effect of the Actis necessary in order tchallengea number of
rulings which grossly violate the principles of justice

42. While the ECtHR has considered tltatrtaintransitional provisionsnay be justifiable
inlightofac ouns pgd s frcadbddhk gt @wundo, for instance
authoritarian regime¥ it also found that deviati@from general standards on this basis
cannot beupheldin the long rurf® It is thus questionable whethitris justifiable to
challenge finatourtjudgments dating back to more than twenty years ago.

43. In this context,tiis worth noting thatvith respect tosupervisoryreviews specifically
the ECtHR considered that a eyear timdérame for lodgingsuch complaints did not
guaranteeespect for the muirement of legal certainl/. While final decisions will not
remain open to reversal indefinitely, the permfdfive yearsset out in theDraft Act,
during which they will be vulnerable to extraordinary complainli&ewise seemsvery
long. Moreover, acording to Article 115 of theDraft Act, during a thregrear
transitional periodall final judgmentdssuedsince 17 October 199mMay be reopened
through the mechanism of extraordinary apgeshis is even more€oncerningwhen
looking atthe average timéor completion of aSupreme Courtase which is seven
months*

44. Moreover, as noted by the ECtHR, Article 6 of the ECHR does not exclusively concern
access taourt and the conduct of proceedings, but also the implementation of judicial
decisions'® The poposed new extraordinary appealld de factolead to a situation

41 i.e., legal provisions need to be clear and precise so that individuals may ascertain unequivocally which rights anniscigigigtito

them and regulate their conduct accordingly. §eecit.footnotel4, pages 18 7 (2016 Venice Commi ssionds Rul
See e.g., ECtHR, Rekvényi v. Hungary (Application no. 25390/94, judgment of 20 May 1999), par 48,
<http://hudoc.echcoe.int/eng?i=0058262>.
4 See e.g., ECtHR/ajnai v. HungaryApplication no. 33629/06, judgment of 8 July 2008), par 48tps//hudoc.echr.coe.int/eng?i=001

87404.
4 Op. cit.footnote24, par 30 ECtHR, Kulkov and others v. Russi@ January 2009), where the Court found thaeriod of more than 13
months before introducing a supervisore vi ew compl ai nt was fAanmmeedx.ceptionally |l ong per.|
Supreme Court of Poland, Annual Report for the Year 2016 page 226, available in Polish here:
<http://www.sn.pl/osadzienajwyzszym/Dzialalnosc_SN/Dzialalnosc 28416.pd$.
4 Op. cit.footnotel18, par 55 (ECtHRRyabykh v. Russijudgment of 24 July 2003).
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where in many casesa final, binding judicial decision would potentially remain
inoperative for five years to the detriment of afethe paries depriving them of the
benefit of the judgment they have obtainadhich is incompatible with Article 6 par 1

of the ECHR!' The destabiliing effect of such a period of uncertainty is saffdent. It

not only affects partieso a casewho will then not be able tglan their lives and
businessed full reliance on the expectation that litigation is at an end, but also the
wider population, in relation to cases that have laid down a legal principle. For cases
concerninghe protection of human rightswhich couldbe disputed in an extraordinary
complainti the Venice Commission hapecifically recognied that timely remedies

are required®

45. Further such a wide temporal scope means thatSupreme Court would need to deal
with a potentially very high number additional judgments which would vastly
increase its case load, anduld very possiblyimpose a huge burdemn the highest
instance court in Polan@eeSubSection 2.15 infra).

46. Finally, the lower limit of tle time-frame provided in the transitional provisiors., 17
October 1997which is also the date when the Constitution of the Republic of Poland
entered into forcemay be explained when read in conjunction with Article 86 par 1
point 1 of theDraft Actt whi ch specifically refers to t
rights stipuatedin the Constitution . At t h ethere s noecledr justifieation as
to whythere should bepecific concerns pertaining to the rule of law or social justice,
and potential miscarriages of justiéem that date onward3he Venice Commission,
when reviewing similar provisions, considered teathtime limits should be either
justified, in order not to appear arbitrary, reviewed??

2.1.4. PersonalScope of the Extraordinary Appeals

47. The power tosubmitextraordinary complaints is given to a rangespécified public
office-holders.The General Public Prosecutavho is also théinister of Justice’ a
group of 30 deputies or 20 Senatarsl the Commissioner for Human Righisgl be
entitled to bring an extraordinary complaiats wll, for cases falhg within their
jurisdictions, and certain other publioffice holders® (Article 86 par 2 of theDraft
Act). The Explanatory Statement to tBeaft Act specifies that the new procedure aims
to protect the constitutional rights and freedoms of citizaganst possible
infringementsby court judgments. At the same timbkette is no provision that would
allow individuals, who would be the ones potentially affected by such judgments, to

47 ibid. par 55 (ECtHRRyabykh v. Russigudgment of 24 July 2003).

“  Venice Commission,Study on Individual Access to Constitutional JusticeCDL-AD(2010)039rev, pars 109 and 149,

<http://www.venice.coe.int/webforms/documents/?pdf=CAMD(2010)039reve>, which states thdt [he ihtroduction of the possibility

for lodging individual complaints before a constitutional court and effective constitutional remedies should exist. Mtreover,

constitutional or equivalent court should be able to provide a quick remedy and to speedthp procedures, as well as provide

compensation in cases where pr oc e eirdeilim for tte radoptionfof dacisions, xf theyaei ve | en

established, should not be too short to provide the constitutional court witppgbetunity to examine the case fully and should not be

so long to prevent the effectiveness of the protection of humanvightson st i t ut.i onal justiceo

Venice Commission and the CoE Directorate for Justice and Human Digiity, Opinion on the Caft Law on the Temporary State

Commission on  Miscarriages of Justice of GeorgiaCDL-AD(2013)013, 17 June 2013, par 63,

<http://www.venice.coe.int/webforms/documents/?pdf+CGAD(2013)013e>.

Since the entry into force of the new Law on the Prosecution Service on 4 March 2016, the functions of the Generaldeahtiar Pro

are exercised by the Minister of Justice (see Article 1 par 2 sentence 2 of the new Law available at

<http://www.legislationline.org/topics/country/10/topie/®

o e., the Ombudsperson for Children, the Pati ent ifystheBnmabcialds per son,
Ombudsperson and the President of the Office of the General Counsel to the Republic of Poland. For the purposes ohthrasi®pini
whil e acknowledging that the Scandi na-wduteahinorigit inefi ©mb nd Simanb e disp e c
is generally preferred, in line with increasing international practice, to ensure the use of-sgesitere language (see e.g.,
<https://www.unescwa.org/sites/www.unescwa.org/files/page_attachments/1400199).0.pdf
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lodge extraordinary complaintghis calls into question the justificatio and very
purpose of the new provision.

48. Moreover,it is noted thath e ECt HR has expr emgighyofa ecogn
|l itigant to a court woul d &legal syséeinallowedl at s or vy
judicial decision which had become finalcabinding to be %uashed by a higher court
on an application made byState officiab [emphasis added] This is particularly the
case if such an application can be made by a general prosetat@s not a party to the
proceedings® Hence, the proposed mvision introduces such a possibility of
interferenceby state officialsthusunderminingthe right of a litigant to a court

49. Furthermorethe fact thathe General Public Prosecutbfinister of Justice, and als20
deputiesof the Sejmor 20 senators cainitiate suchproceeding, would allow these
public and political figures to havepatentialinfluence on the judiciary at least from
the public viewpointeven thouglthe final decision will ultimately be taken by judges.
Such a scheme maywfringe upon judicial independenceas well asthe principle of
division and balance of powers.

50. TheDraft Actwould thus create a situatievheredifferentbranches of government are
able to interfere with the decisionaking powers of the judgé$,particularly tre
finality of their decisions.The UN Basic Principles on the Independence tioé
Judiciary (1985)° provide that the judiciary shall decide matters before them
impartially, and without any inappropriate or unwarranted interference with the judicial
process The Principles likewise state that judicial decisions shall not be subject to
revision #Awithout prejudice to judicial
competent authorities of sentences imposed by the judiciary in accordance with the
| a wWdGeneally, with the exception of decisions on amnesty, pardon or similar
measures, the executive and legislative powers should not take decisions which
invalidate judicial decisiony.

51. Moreover, and @ also noted by the Consultative Council of European Judges
(hereinafter fAthe CCJEO), Aft] he enforcem
extraneous intervention whether from the executive or the legislator by imposing
retroacti vVd nldegids | ait[itdrhde. very notion of a
in Article 6 of the ECHR implies that its power to give a binding decision may not be
subject to approval or ratification, or that the decision may not be altered in its content,

byanosj udi ci al authority, *including the Head

52. The Draft Act erables only politicians and institutional actors to submit extraordinary
complaints.This means that the judicial determination of the rights and liabilifes
individuals or legal entities in concrete cases that have already been liticatete
called nto questiorby the actions of third partiesnd not by the parties themselviés

2 Op. cit.footnote18, par 56 (ECtHRRyabykh v. Russifudgment of 24 July 2003).

% Op. cit.footnote18, pars 6265 (ECtHRBr u mar e s ¢ u 2&QctobRral®98)n i a ,

% Op. cit.footnote31, par 19 (UN Human Rights Committeeds General Comment No

%5 UN Basic Principles on thindependence of the Judiciasndorsed by UN General Assembly resolutions 40/32 of 29 November 1985

o and 40/146 of 13 December 1985, Principle&tp://www.ohchrorg/EN/Professionallnterest/Pages/IndependenceJudiciary.aspx
ibid. Principle 4.

" Council of EuropeRecommendation CM/Rec(2010)12 of the Committee of Ministers to Member States on Judges: Independence,
Efficiency and Responsibiliticadopted byhe Committee of Ministers on 17 November 2010 at the 1098th meeting of the Ministers'
Deputies, par 17,
<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CM/Rec(2010)12&Language=lanEnglish&Ver=original&BackColorInternet=C3C3C3&Ba
ckColorIntranet=EDB021&BackColorLogged=F5D383&direct=true

% Op. cit.footnotel17, pars 1412 (2010 CCJE Opinion No. 13).

% ibid. par 12 (2010 CCJE Opinion No. 13).
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53.

54.

55.

56.

Is not clear what justificationould beoffered for such a serious curtailment of the right

of access to courasprotected by Article 6 of the ECHRyhich alsoincludesthe right

to the implementation of judicial decisioR$The ability for the the First President of

the Supreme Court or a chamber President
participate in proceedings (Article 9@Joes not compensatadequately fo this
restriction.of peopleds rights

In practice leaving the lodging of appeals to politicians and institutional actors may
lead to a situation whemome persons and individuals will have better prospects than
others of persuading a sufficient numbefr moliticians to take up their cause
Additionally, powerful lobby and interests groups could use this new procedure to
indirectly influence the work of courts.

2.1.5. OtherConcerns

The additional level of appeahtroduced by th®raft Act would make the cougystem

more complexand could thus well lead to throlongation of proceedings.From a
practical point of viewthis provision alone could potentially paralyze the work of the
Courtindefinitely, which would in turn undermine legal certainhy order b illustrate

the magnitude of the task for the Supreme Court proposed by the Draft Act, the number
of cases that the Supreme Court dealt with in the year 2016 (@lenel1,275Y serve

as ample evidencalhile this is not tantamount to the number of fipadgments
handed down, it suffices to illustratee annual workload of th€ourt.

Moreover,the introduction of this new appsagrocedure, combined with the possibility
to reopemumeroudinal judgmentsalsohas to be considered in the broader canoé
an dready overloadegudicial systemas demonstrated by tladundantecent caséaw

of the ECtHR concerning Polamah the excessivéength ofjudicial proceeding$®

The ECtHR regularly emphasizeshen faced with allegations of proceedings not
conducted within a reasonable time, that the Convention obliges the State parties to
Aforganise their judicial systems in such
requi rement s, including the obl i%latdaton t o
respectstructural features in a legal system that cause delays in judicial proceedings are
not an excuse under Article 6 of the ECHR or Article 14 of the ICEPRith the

Polish judicial systenalreadyoverloaded today, thlengterm solutionto improve this
situationcan hardly lie in the establishmentaf additionalappeat level, but ratherin
streamliningthe proceedings and making them more effecfive.

60
61

62

63

64

65

66

Op. cit.footnotel8, par 55 (ECtHRRyabykh v. Russigudgment of 24 July 2003).

See e.g.the comments made by the Venice Commissiomd Counci | of Europebds DGI regarding th
judicial system in Ukraine, in thelloint Opinion on the Draft Law on the Judicial System and the Status of Judges of Ukiaine

AD(2010)003, 16 March 2010, pars-28, <http://www.venice.coe.int/webforms/documents/?pdf=CAID(2010)003e>.

In 2016, the Civil Chamber concluded 5,498 cases, the Stetairity and Public Affairs Chambiei3,225 cases, the Criminal Chamber

i 2,489 cases and the Militaiy 63; see Supreme Court of Polanfinnual Report for the Year 201@vailable in Polish here:
<http://www.sn.pl/osadzienajwyzszym/Dzialalnosc_SN/Dzialalnosc_SN_20%6.pdf

See, in particular, the pilgadgment, ECtHRRutkowski and Others v. Polagédpplications nos. 72287/10, 13927/11 and 46187/11

and 591 otheapplications, judgment of 7 July 2015http://hudoc.echr.coe.int/eng?i=0255815 , whi ch notes in part
scale and complexity of the problem of excessive |l ength of proce
ECtHR, SiUBmann v. Germany (Application no. 20024/92, judgment of 16 September 1996), par 55,
<http://hudoc.echr.coe.int/eng?i=06799%;

Op. cit.footnote61, par 22 (2010 Venice Commissi@oE-DGI Joint Opinion on the Draft Law on the Judicial System and the Status

of Judges of Ukraine).

ibid. par 22.

16


http://www.venice.coe.int/webforms/documents/?pdf=CDL-AD(2010)003-e
http://www.sn.pl/osadzienajwyzszym/Dzialalnosc_SN/Dzialalnosc_SN_2016.pdf
http://hudoc.echr.coe.int/eng?i=001-155815
http://hudoc.echr.coe.int/eng?i=001-57999

OSCE/ODIHR Opinion on Certain Provisions of théraft Act on the Supreme Court of Poland (as
of 26 September 2017)

2.1.6. Conclusion

57. In light of the foregoingthe introduction of this extraordinary review fifial court
decisionsraises serious prospeadf incompatibility with key rule of law principles,
includingthe principle ofres judicataandthe right to access justick alsoruns the risk
of potentially overburdemg the Supreme Couyrtwhile confering upon the other
branches of government an influenoger the judiciarythat runs counter to the
principles of judicial independencand separation of powers is thus recommended
to removethe provision for extraordinary complaints from the Draft Act as beirg
inherently incompatible with international rule of law and human rights
standards As mentioned above, the same goals of protecting the rule of law and social
justice could be achieved through the proper use of already available general or
cassation apds to ensure the rectification of judicial errors or other deficiencies
before judgments become final and enforceable.

2.2. The Adjudication of Electionrelated Mattersby the New Extraordinary Control
and Public Affairs Chamber

58. The jurisdiction of the Suprem@ourt to review electoral complaints and pass judgment
on the validity of electionsand referend remains in placeGiven the role of the
Supreme Court in such matters, it is worth emphasizing tttedministration of
democratic elections requirghat acts and decisions of independent and impartial
electionadministrationbodiesbe subject toappealto an independent and impartial
judicial authority’” For all types of election disputes, the decisions of the higher
electoral body should be reviewable twg highest body of the judicigrwhose ruling
should then be find® Hence,the comments made in this Opinion concerrasgects
pertaining to the independence of the Supreme Court of Paemndf particular
relevancggi ven t hi s Co uthetvdidity d elgctiord and eeteriesaDmly o f
completetransparency, impartiality and independence framy politically motivated
influence will ensure propereview of state actions taken duritige entire electoral
process?®

5. Regardi ng t hes r@eip electiore disilte uesalutions is also worth
reiterating the findings and recommendatiomaade in the2015 OSCE/ODIHR
Parliamentary Election Assessment Mission Final Repofoland™

¢ See e.g., UN Human Rights CommittéBeneral Comment No. 25 on Article 25 of the ICCPR Augist 1996, par 20,
<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2{21%2fRevdl 782 {aag=er»,
whi ¢ h pr oAniindlependentelactoral authority should be established to supervise the electoral process and to ensure that it is
conducted fairly, impartially and in accordance with established laws which are compatible with tena@b . See al so
OSCE/ODIHR,Resolving Election Disputes in the OSCE Area: Toward a Standard Election Dispute Monitoring @@&t@m par
A.5, <http://www.osce.org/odihr/elections/17567
% ibid. par B.10 (20000DIHR publication on Resolving Election Disputes in the OSCE Area: Toward a Standard Election Dispute
Monitoring System).
See OSCE Existing Commitments for Democratic Elections in OSCE participating Sta2803), Section 4,
<http://www.osce.org/odihr/elections/13957See alsd/enice CommissionCode of Good Practice in Electoral Matters, Guidelines
and Explanatory Repaqrtl819 October 2002, par 68,http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL
AD(2002)023reve>.
™ OSCE/ODIHR, Poland - Parliamentary Election Assessment Mission Repd26 October 2015, gges 3 and 18,
<http://www.osce.org/odihr/elections/poland/217961?download=tride OSCE/ODIHR found that the decisions of the National
Election Commission (NEC) could onlgfappealed to the Supreme Court in very limited cases, and particularly that there was a lack of
judicial review of candidate registration refusals, and recommended that the Election Code be amended to provide feviesdicfl
NEC decisions, in padular in cases related to candidate or candidate list registration The Election Code envisages that only two
categories of NEC decisions can be appealed to the Supreme Court. These are the decisions on the refusal to acciptrépefinanc
of an eleavral committee (Article 145 of the Election Code) and on the refusal to accept the notice of establishment of an electoral
committee (Article 205 of the Election Code).
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60. Articles1 par 3and Article 250f theDraft Act on the juisdiction of the Supreme Court
states thatExtraordinary Appeals and Public Affairs Chamber will hear disputes
concerning parliamentary and presidential electipress well as elections to the
European Parliament, national referenda and referenda cormgecoinstitutional
amendmentsThis part of the jurisdiction of the Supreme Coutrrently within the
ambit of the Labour Law, Social Security and Public Affairs Chambeli now be
transferred to the new Extraordinary Appeals and Public Affairs Charmbarisions
further detailing the rules and procedures concerning election dispute resolution are
contained in the Election Cod&ge Civil Procedure Code and the Criminal Code.

61. According to Article 113 of the transitional provisions of Braft Act, uponthe entry

i nto force of the Act jnthBlShopr LaavnBocialSeauntyt | u d

and Public Affairs Chambeshall become judges sitting in thabour Law and Social
Security Chambex unless they argerminatedas a result otheir age (ge SubkSection

4.3 infra). This means that the néwestablishedExtraordinary Appeals and Public
Affairs Chamber would beomposed entirely gtidgesappointedall at the same time,
and followingthe new procedure set outAmticle 30 ofthe Draft Act. Pursuant tahis
provision, # applicationsfor such judicial positionseed tobe submitted to the
National Council of the Judiciary (Article 30 par 2), which is the body competent to
review and assess candidates for thegufgudges of the Supreme QoArticle 3 par

1 (1) of the 2011 Act on the National Council of the Judiciéry).

62. In this respecttimust be emphasized thais alsonotedin the August 2017 Opinion
(see SuiBection7 infra), the new modalitiesof having theSejm selectthe judge
menbers to the National Council of the Judiciary wocddl into question he Counci
independence, should the reform be purs(ssgk SubSection 7infra). Further the
President of said chambavhich deals with sensitivpublic issueswill be appointed
by the President of the Repubfmlowing a process that also raissmmeconcerngsee
SubSection4.2 infra). Generally, the proposed draft legislation could risk politicizing
the appointment of members and President of the Chamber, and of judgegah gene

63. Moreover,all public affairs matters wilheed tobe put on holdintil the vacant judicial
positions in the newExtraordinary Appeals and Public Affairs Chamizee filled
which may take some tim&his runs the risk of creating a backlofjpublic affairs
casedhat have yet to be heandhile the transfer of cases to the new chamimy also
trigger unnecessary dekyontrary to the right to aif and public hearing within a
reasonable time protected under Article 14 of the ICCPR and Articlehe &CHR'?
Further, the transfer @l such cases to a completely nelambemith a special status
(see paR4 suprg as a result ahe adoption of a new legislatiaould also run contrary
to the principle of the 0 wletriedbsn oijdinadyg e o
pre-established, competent tribunal or judgé o r e s e e n, amdyhattaleogforbida w 0
the setting up o&d hog specialor ex post factgurisdiction’

64. In light of the aboveit is thus recommended to provide for transitioral provisions
that will ensure thatjudges already seized ofpublic affairs casesmay still render
their judgments, while ensuring that other such cases also continu¢o be heard

71

See the English version of the Act on the National Council of the Judiciary (2&hknded 2016), available at
<http://www.legislationline.org/download/action/download/id/6755/file/Poland_Act on_NatiGoancil_Judiciary 2016_en.pelf

See e.g., ECtHRGisanotti v. Italy(Application no. 32305/96, judgment of 23 April 1998), par 2#{p://hudoc.echr.coe.int/eng?i=001
58159>, where the Coticonsidered that the introduction of a reform cannot justify delays since States are under a duty to organise the
entry into force and implementation of new legislative measures in a way that avoids prolonging the examination of gesding ca

See also/enice CommissionReport on the Independence of the Judicial Syst&art I: The Independence of Judges (201TIpL-
AD(2010)004, 16 March 2010, par 7&ttp://www.venicecoe.int/webforms/documents/?pdf=CIAD(2010)004e>.

72

73
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pending the restructuring of the Supreme Court, in order to avoid a backlog In
any case, for the reasons set out above, extraordinary appeals should be removed from
theDraft Actandhence fronthejurisdiction of the Supreme Court.

2.3. The New Disciplinary Chamber

65. The New Disciplinary Chamber will be in charge of hearing discipfitases against
Supreme Court judges and other legal professionalsevhis is provided by separate
legislation, as well as complaints concerning overly lengthy proceedings before the
Supreme Court (Article 26 of tHaraft Act).

66. This new chambestandsout insofar as it isomewhat removeffom the authority of
the First President of the Supreme Caarnpared tahe other chambers. In a departure
from the procedure by which Presidents of other chambers are chosBresitent of
the Republic of Polandoes not have to consult the First President of the Supreme
Court when choosing the President of the Disciplinary Chamber (Article 14 par 3).
Moreover, he President of the Disciplinary Chambess an array of special powéhsit
are not granted to othechamber Presidents. These include budgetary powers of the
kind which the First President exercises for the rest of the Supreme Court (Article 7 pars
2-3 and 4), the right to appoint and dismiss chairs of departmentsn wtie
Disciplinary Chamber, to beoosulted when th@resident of the Republic of Poland
determines the number of vacancies in the Chamber and to authorise the additional
employment by members of the Chamber (Article 19 par 1), the institution of
disciplinary inquiries against Supreme Coyutdges (Article 75 par 1), and the
determination of t he Ch anmtemal rdles ofi condwetr n a | |
(Article 95).

67. The First President of the Supr eme Court
consul tation wi t hociplindryeChdmbez whem exerdisingocértain h e D
functions including the appointment and dismissals of chairs of departments in other
chambers and the selection of lay justices, as welllen ordeiing the release of a
judge detainedh flagrante delictoor onthe authority of a disciplinary court (Article 19
par 2). Pursuant to Article 97 of thBraft Act, the Disciplinary Chamber will
furthermore be supported by its own secretafidibwing special rules making it
largely autonomous within the Supreme Cpwd de facto, creaing a separate
chambemith a special statusithin the SipremeCourt.

68. It is unclear from the Explanatory Statement to Draft Act why sucha special
autonomous statukor this chamber is neededlvhile the independence of a body
adjudcating on disciplinary cases against judges need to be ensueeaiodalities of
appointment of the President of the Disciplinary Chamber camfédre President of the
Republic a decisive influence, which is even more exacerbated by the fact thasthe Fi
President of the Supreme Court is not consul®tile Article 144 par 3 (23) of the
Constitution of the Republic of Poland specifically provides that the President of the
Republic of Poland appoints thiesidents of the Supreme Court, such a prenogat
should be ofa ceremonial nature (see gHIS infra). In any case, the conditions and
procedure for appointing the Presidents of the Supreme Court sheutgpen and
transparento ensure thabbjective crieria of merit and competence prevaid thathe
best candidate is ultimately appointéske parsl03-104 infra). The fact that the
President of the Republic of Palhhas the final say in this processeans that one
cannot exclude that political or other considerations may prevail over criteria for
appointment Moreover, overall, there is aisk of having a future President of the
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69.

70.

71.

72.

Disciplinary Chamberwho would be smewhat beholden towards the appointing
authority in a manner that may undermine judicial independ@emealso SuBection

4.2 infra regardingthe appointment of presidents of the Supreme Court and related
recommendation in pdr05infra).

Moreover, allowing the President of the Disciplinary Chamber a say when
appointing/dismissing chairs of department in other chambers and during the selection
of lay judges seems to gpitefar and also does not appear tolibked in any way to
disciplinary matters. In light of the abovihese provisionsvould open the door for
indirect influenceof the President of the Republic, who is part of the executive branch,
in these areas, which should be under the sole respagsibithe First President of the
Supreme CourtThe specific status and rules applicable solely to the Disciplinary
Chamber and its President particularly with regard to the President of the

R e p u b dpecialdle, should be reconsidered.

2.4. Supreme CourtLay Judges Sittingon the Disciplinary and the Extraordinary
Control and Public Affairs Chambers

Article 58 par 1 provides théy members of the Supreme Court, a categurgduced
by theDraft Act, will participatein the hearingof extraordinary compglints as well as
disciplinary cases against Supreme Court Judges and disciplinary nsattevat in
Article 26 pars 1 and 2 of the Draft Act.

Chapter 6 of théraft Act further details the conditiorfer their eligibility, process of
appointment anther status Persons are eligible to serve as Supreme Cayjudges

if they meet certain conditions and do not fatidera number of excluded categories
(see Articles 58 par 2 and 59)yhe Board of the Supreme Cd(rtletermines the
number ofSupreme Cotiday judges but the body responsible fteir selection is the
Senatqupper house of Parliamentyhich does so by means of a secret bgAoticle

60 pars 12). Nominations may be made to the Senate flgsociations, other
community and professionatganisations registered pursuant to separatedl@xsept
political parties), or by groups of 100 or more citizevith voting rights(Article 61 par
2). The Supreme Coulay judgesareappointed to hold office in cycles of four calendar
years (Article60 par 3), with no restriction on -eppointment provided that they
continue to meet the eligibility requiremeniscluding the6 0 y age fimsitéat the
time of selection.

In this context, itshould be emphasizetthat Article 182 of the Constitution dhe
Republic of Poland provides that naf[ a] st
the citizenry i n t hand that lrei imsiitigidnroalayijunges o f
alreadyexists in thePolish court system, in the lower courfhe princple of public
participation in the administration of justice is overall welcome, as also noted in
ODIHR previous opinion$ Specifically, the involvement of civil society
representatives in disciplinary proceedings against judges is generally considered to
positive measure, since this generally helps ensure transparency, as well as greater
community involvement in disciplinary proceedings, while also averting the risk of

" Pursuant to Article 20 par 1 of the Draft Act, fi[ tthetSapreB® ar d o f
Court, Supreme Court presidents and judges elected by theresd i es of Supreme Court chambers for

.
j

t
a

5 See e.g.op. cit.footnotel0, pars 51, 55 and 79 (20 1Draft@Renderdsnd theRAGt ghe Rational | Opinio

Council ofthe Judiciaryand Certain Other Actsf Poland).
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judicial corporatisn{® At the same time,the participation of citizens in the
admnistration of justice does not necessarily meanléygjudgesshould be involved at

all stages of judicial proceedings, even before the highest jurisdiction of a country. On
the contraryhaving such judges sitting in the highest cotetsds tobe at ods with
practicesn European countrigsee pai77 infra).

73. It is important to emphasize, however, that all the requirements of independence and
impartiality apply to lay judges, as they do to professional jsidmed juries! To
determine whether a body can be consider et
of the ECHR, the ECtHR considers various elemeitter alia, the manner of
appointment of its members and their terof office, the existence of guamtees
against outside pressugmcluding againsthe direct or indirect interference from the
executive, and whether the body presents an appearance of indeperitience.

74. The introduction of layudges tothe Supreme Court is very concerning when viewed
from the perspective of international standards on judicial independdre
appointment mechanism poses particular dangers for judicial independence, both in
terms ofits lack of objective dteria anda risk of politicization of the processin
principle, a selection mechanism via a fair, professional and transparent competition
should always be favouréd.

75. The conditions okligibility for these positionsire: Polish citizenshigonly) and the

enjoyment of full civil and public rights; impeccable integribgingbetween 40 and 60

yearsof ageat the time of selection; sufficiently good health to perform the functions of

a Supreme Coutty judge; and at leastecondary or secondary vocational education
(Article 58 par 2)According to recommendations elahted at the international level,

to ensure judicial independendbe selection of judges should be based on objective,
pre-established, and clearly defined critéfla, e | ati ng particul arly
integrity, a b i®lwhile grsurmg that teef conipasitiom ofehe fudiciary

6 Seeop. cit. footnote 80, par 9 (20100SCE/ODIHR Kyiv Recommendations on Judicial Independence in Eastern Europe, South

Caucasus and Central As{2010), devioped by a group of independent experts under the leadership of ODIHR and the Max Planck
Institute for Comparative Public Law and International LawMinerva Research Group on Judicial Independence, par 9,
<http://www.osce.org/odihr/kyivree See alsce.g., Venice CommissionCompilation of Venice Commission Opinions and Reports
concerning Courts and Judges (6 March 2015), Sulsections 422 and 4.2.4,
<http://www.venice.coe.int/webforms/documents/?pdf=CPI6282015%2900&>.
" See ECtHR, Landborger v. Sweden (Application no. 11179/84, judgment of 22 June 1989), pars-3630
<http://hudoc.echr.coe.int/eng?i=667515>; Holm v. SwedeifApplication no. 14191/88, judgment @ November 1993 par 30,
<http://hudoc.echr.coe.int/fre?i=0&85%; and Remli v. Frae (Application no. 16839/90, judgment of 23 April 1996), par 46,
<http://hudoc.echr.coe.int/fre?i=0@r983>. See also OSCE/ODIHR,egal Digest of International Fair Trial Right€2014), Sub
Sectin 3.3.3 on pages &6/, <http://www.osce.org/odihr/94234
In the case of lay assessors specifically, see ibid. paEG®HR, Landborger v. Sweden, judgment of 22 June 1989). SeE@tstiR,
Campbell and Fell v. the United Kingdom(Application no. 7819/77, 7878/77judgment of 28 June 1984 par 78,
<http://hudoc.echr.coe.int/eng?i=067456>. See als®| uj i ¢ Applicatioro rem.t22380/05udgment of 5 May 2009 par 38,
<http://hudoc.echr.coe.int/eng?i=001144>; andOleksandrVolkov v. UkraingApplication no. 21722/1jjudgment of 25 My 2013,
par 103, Http://hudoc.echr.coe.int/eng?i=001587%; as well aop. cit.footnotel4, pars 747 6 (2016 Veni ce Commi ssi o
Law Chedlist).
See OSCE/ODIHRDHR-Venice CommissionJoint Opinion on the Draft Law on Disciplinary Liability of Judges of the Republic of
Moldova CDL-AD(2014)006, 24 March 2014, pars -48,
<http://www.legislationline.org/download/action/download/id/5196/file/Joint_VC_Opinion_JUD MLD_24March2014 >en.pdf
8 See e.g.op. cit. footnote 31, par 19 (UN HRC General Comment No. 32 (2007)); apd cit. footnote 57, par 44 (2010 CoE
Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibilities). See alBpigiGdEo. 10 (2007)
on the Council for the Judiciary at the Service of Societ23 November 2007, pars -3,
<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2007)OP10&Language=lanEnglish&Ver=original&Site=COE&BackColorInternet=F
EF2E0&BackColorintranet=FEF2E0&BackColorLogged=c3c3c3&direct=fru&uropean Charter on the Stae for Judges
(Strasbourg, &0 July 1998), adoptedy the European Association of Judges, published by the Council of Europe [DAJ/DOC ,(98)23]
pars 2.1 and 2.2 https://wcd.coe.ifViewDoc.jsp?p=&id=1766485&direct=trze andop. cit.footnote80, par 21 (2010 OSCE/ODIHR
Kyiv Recommendations on Judicial Independence)
81 UN Special Rapporteur on the Independence of Judges and Lalgansiro Despouy, 2009 RepddiN Doc A/HRC/11/4124 March
2009,pars 30 and 72,http://dacces®ds.un.org/access.nsf/Get?0Open&DS=A/HRC/11/41&Lang=E
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reflects the composition of the population as a wHoded is balanced in terms of
gende’® While the conditions of eligibility provided in the Draft Act are fairly
numerousthey are quite general, andis na clearhow these criteriavould allow a
comparative evaluation of candidateéBhe Draft Act also does not includany
instructiors on howto undertake comparative evaluations basedhesecriteria that
may be capable dielping the Senate select the topsssible candidatesnstead, the
mechanism fodeciding on lay judgeis simply a secret balldteld by the Senate.

76. The fact thaSupreme Coultay judges are chosen by the Seriat®y simple majorityi
also suggests that their selection may easilgotme politicised. Moreover, the
contemplated selection procesniltl potentially endanger the impartialitylaf judges
who might | ater feel obliged to be &6grat ef
election by the Senatand act accordinglwhen adjudicating casé&$ To compound
this, it is noted thatSupreme Court lay judges arenewedevery four years, which
would enable the government of the day, if it held a Senate majoritnflt@nce
Supreme Courtl e ci si ons vi a drhifTiBUNtBgsk ®rindples anthay ¢ o h
Independence of the Judiciadeclare thajudicial appointments should be protected
from improper influenc& Moreover, he UN Special Rapporteur on the Independence
of Judges and Lawyer i n hi s 2009 general contern ¢hatpthee s s e d
involvement of the legislature in judicial appointments risks their politicizafion

77. Inadditiont he Co unci Europebn Geramissipndod the Efficiency of Justice
(CEPEJ in a surveyon European judicial systerssggestshat the use of lay judges in
the highest courdf a country isunprecedented in a Council of Europe member state:
6] S]ome systems rely c ohipéljehereas othersysteffisr o f e s
[ é give a significant and even pegninent role to layudges/magistratds é The role
of lay judges could be limited to the first instance (Estonia, Luxembourg, Slovakia), or
be extended to the second instance (Austria, Norway, Sweden, Switzeblatnd@ver
to the level of the Supreme Cowffs[emphasis aded]. While the presence of lay
judges in lower courts (where questions of fact are mostly discussed) is quite
widespread, their absence in the supreme judicial instances can be explained by the fact
that those instances are mostly dealing with questiondawf where specialist
knowledge is generally required.

78. The lay judges choose from among themselv@ard of Supreme Couray judges
(Article 69 par 1)ThisBoard s power s are descrinAntieledé9i n ver
par 2as organizational and@motional duties, and it is the President of the Republic of
Poland who decidesy decree on the compositionprganizationaktructure and exact

8 Op. cit.footnote80, par 24 (2010 OSCE/ODIHR Kyiv Recommendations on Judicial Independence).

8 Seepar190nderSt r at egi ¢ Objective G. 1: ATake measures to ensmweye women'
and decisiorma k i of thedBeijing Platform for Action, Chapter | of tieport of the Fourth World Conference on Women, Beijing,

4-15 September 1995 (A/CONF.177/20 and Add<hjitp://www.un.org/esa/gophetata/conf/fwew/off/a-20.er>; OSCE Ministerial

Counci | Deci si on No. 7/ 09 on Wo men’ s , P2a Décembér p2009] @ar 1,i n Pol i
<http://www.osceorg/mc/40710?download=trae see alsoop. cit. footnote 26, pars 81 and 91 (2011 Report of the UN Special

Rapporteur on the Independence of Judges and Lawyers on Gender and the Administration of Justice).

See e.g.Venice CommissionDpinion on the Draft Law on the Amendments to the Constitution, Strengthening the Independence of

Judges and on the Changes to the Constitution proposed by the Constitutional Assembly of CRiatB(2013)014, 15 June 2013,

par 47, $ttp://www.venice.coe.int/webforms/documents/?pdf=EAMD(2013)014e>.

See alsop. cit.footnote55, Principle 2(1985 UN Basic Principles),

8 Op. cit.footnote81, par 25 (2009 Annual Report of the UNSR).

8 e.g., Albania, Andorra, Armenia, Azerbaijan, Bulgaria, Cyprus, Croatia, Georgia, Greece, Ireland, Iceldad Litanania, Malta,

Republic of Moldova, Montenegro, Netherlands, Portugal, Romania, Turkey, Ukraine.

Such as in Norway, Denmark, Sweden, Germany oHokjland and Wales.

Counci l cEfiropEam Campissios for the Efficiency of Justice (CBPRd&port on "European judicial syster&dition 2014

(2012 data): efficiency and quality of justice" Edition 2014 (2012 data), page 167,
<https://www.coe.int/dghl/cooperation/cepej/evaluation/2014/Rapport_2014_en.pdf
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competence ofaid Board as well as orthe relations of theBoard with the First
President of the Court anthe Disciplinary Chamber in particulagmong others
(Article 69 par 3). Therefore, while the selection of the lay judges is in the hands of the
Senate of Poland, the direction and management of the woBumieme Courtay
judgesfalls within the powerof the President of the Republic of Polamven the
importance of the cases in which Supreme Céaytjudgeswould be involved, the
discretion of thePresident of the Republic of Polatal intervene and guide the work
and composition of the Board tdy judges appears tconstitute anexecutive over
reach It also defeats the purpose of the institution of lay judges by making the
organization oftheir work dependent on the executiwdoreover, it is also not clear
why the composition, organizational stture and competences of the Board are not set
out in law, or determined by the First President of the Supreme Court, in consultations
with the Board of Ig judges

79. In sum having lay judges elected by the Senaieks the politicization of such
appointmets, which callsinto question thectual and perceiveddependence dhese
judges Moreover, the role played by the President in deciding on the composition,
organizational structure and competences of the Boardygltmes raises concerns
with respecto his/herpotential influence ovelay judges |t is thus recommendedto
delete from the Draft Act the provision introducing lay judges at the Supreme
Court level to hear extraordinary complaints and disciplinary casesset out in
Article 26 pars 1 and 2of the Draft Act.

25. The Advisory Role of the Supreme Court

80. Pursuant toArticle 1 par 4 ofthe Draft Act, the power of the Court to review draft
legislation and provide its opinion thereupon has been narrowed dilereas
currently the Supreme Coulte | i ver s opinions fon draft
of law which form the basis for rendering decisions by the courts and their opeeations
well as other laws to the extent that it deems advisaPlme provision now reads that
it provides opinios Afon dr aft | aws and other | egal
render their decisions and operate as well as other draftttatvee extent that they
affect cases falling within the subjeuitter jurisdiction of the Supreme Court
(emphasis added)

81. This wouldpotentiallyaffectt h e S u p r ealgy tdQpotayiar conéustative rokeso
in legislative processes that aim to reform the judiciary. As noted in the ARQLZEt
Opinion, the CCJE has recommended fithé judiciary should be consulted andyp
an active part in the preparation of any legislation concerning their status and the
funct i oning of tHhe judicial systemo

82. The reasons forestricting thisp a r t of the Supreme Courtds
will likely hamperits ability to impactissues of great significance for preserving
judicial independenceyherethe views of the Supreme Court are highly releviot.
instance, according to the new wording, the Supreme Court would not appear to be
competent to comment on issues pertainindiNational Council of the Judiciaor

% See Atrticle 1 par 3 of the 2002 Supreme Court Act.

1 Consultative Council of European Judges (CCIEinion No. 18 on the Position of the Judiciary and its Relation with the Other
Powers of State in a Modern Democracy 16 October 2015, par 31,
<https://wd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2015)4&Language=lanEnglish&Ver=original&BackColorinternet=DBDCF2&BackC
olorintranet=FDC864&BackColorLogged=FDC864&direct=tsue
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Constitutional Tribunaleven thoughhe underlying legislation may potentially directly

affect the judiciaryor impact judicial independence. It would be advisable to
reconsider nar r owi ng t he Supr etioneto i€saeu gpinidNs onj ur i S (
legislation, to ensure that it may exercise its advisory role with regard to all laws

potentially affecting the judiciary and judicial independence in generalsee also
SubSection 8nfra concerning the legislative process pmiiteg to theDraft Act).

3. TheRules of Procedure of the Supreme Court

83. Atrticle 4 of theDraft Actpr ovi des that #A[t] he Pr afteri dent
consulting the Board of the Supreme Cgpshtall determine, by way of regulation, the
ruesof p ocedure of t h e s&ulgs ereompassCaonumberoof keyT h e
aspects ofth Supr eme Co uret, thesdetdrmimatoon of oha humiger of
positions of Supreme Court judges, i ncl ud
positions in individal chambers, the internal organisation of the Supreme Court, the
rules of internal conduct as well as the detailed scope of duties of judicial assistants and
the manner of their performangarticle 4 of the Draft Act).

84. The Draft Act, like the July2017 Draft Act before it, would represent a significant
change from the mechanism by which the Rules of Procedure of the Supreme Court are
currently adopted by the General Assembly of the Supreme Court judges, without the
intervention of a member of tlexecutive or any other body (Article 3 par 2 of th@02
Supreme Court A3t Moreover, atransitional provision authorizes the President to
adoptan initial set ofRules of Procedursvithout even consultingthe Board of the
Supreme Court (Articlel10 of theDraft Act). This provision would confer on the
executive branch a decisive influence over the organization and functioning of the
Supreme Court, andould potentially also impact the security of tenure of Supreme
Court judgesin substance, thesksidentifiedwith respect tgudicial independencand
the principle of separation of powersthe analysis ofan equivalent provision in the
August2017 Opinion (see SukSection 3.1 of Annex ljemain the same in th@raft
Act. The wording of Article 110threatens tl judicial independencen both its
individual andits institutional aspects.

85. For the reasons set out in detail in the Au@@l7 Opinion (see pars 669 of Annex
1), it is well recognised that the individual independence of judges is underpinned by
secuity of tenure. The Presidential power to determine the number of judges serving in
the Supreme Court puts this at risk, since there is nothing iDréfé Act to preclude
the President from using this power to reduce the number of judicial posts astalyther
force judgesout of office. As pointed out in the Augus2017 Opinion, and further
developed below, international norms regarding security of teimpdy that they
cannot be circumvented by abolishing the judicial office in que&titmcommon law
jurisdictions this is sometimes made explicit by includingspecific provision that
precludes the abolition of a judicial office while there is a substantial holder tR&reof.

%2 Op. cit.footnote4 par 39 (August 2017 Opioi).

9 Such provisions are found in the constitutions of 23 Commonwealth member states. See Jan vanThg Smipintment, Tenure and
Removal of Judges under Commonwealth PrincifBegish Institute of International and Comparative Law, 2015), ge292.2.10,
<https://www.biicl.org/documents/689 bingham_centre compendium.pdf?showdocumeTitrelse types of provisions may arguably
not be necessary simanost Commonwealth constitutions formulate the grounds for removing a judge in exhaustive terms. The
provisions are presumably included out of caution, and to strengthen the independence of the judiciary.
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86. As far as the institutional independence of the judiciary is concerned, thetR0Jirs
Opinion observes that enabling a member ofeitexutive to regulatsuch awide range
of mattersmay deprive litigants of their right titan independent and impartial tribunal
established by law under Article 6 of the ECHR' Namely, pacing excesse
regulatory powes in the hands of thexecutive may enable it tlinterfere in matters
that are directly and immediately relevant to the adjudicative n c ,t whichntide
UNODC Commentary on the Bangalore Principtesscribes as breaching a minimum
cordition for the institutional independence of the judiciary.

87. In this context, it is particularly concernitigat under théraft Act, the first Rules of
Proceduraredetermined byamember of thexecutive, in this case theresident of the
Republic of Bland acting alone and withouteeding toconsult a judicialor other
independentbody. While the Presidentwould be heldto consult the Board of the
Supreme Court if he or she later wished to revise the Rules of Procddaiging on
the need for revisns also lis within his/her discretion alondhese extensive powers
would mean that the President would be able to exert (real or percgukiidal
influenceon the work of the Supreme Court from thetset, whichcould potentially
damage the indepeadce andmpartiality of the highest instance court in Poland

88. The Rules of Procedure of the Supreme Court shmdtbadbe the subject of an
internally democratic procedure of the justices of the Supreme,@sug currently the
case in Article 3 par and 3 of the2002 Supreme Court AcAccording to these
provisions,the Rules of Procedure of the Supreme Courtdopted bya resolutionof
the General Assembly of the Justices of the Supreme Courtolehef theexecutive or
legislaturein the administration of the Supreme Couwshould in principle béimited to
assiging appropriate financial resources

89. In light of the above, the power given to the President to the Rules of Procedure of
the Supreme Court especially with respect to the first Rule®f Procedure, where
this is done without requiring the opinion of the Supreme Court Board is
incompatible with the principles of judicial independenceand of the separation of
powers. It is recommendedto retain the power to determine the regulations othe
Supreme Courtin the General Assembly of the Supreme Court or in some other
independentjudicial body such as the Board of the Supreme Court.

4. Eligibility, Appointment, Statusand Career of Supreme Court Judges

4.1. New Eligibility Requirements

90. Article 29 of theDraft Act introduces three new eligibility requiremerits Supreme
Court judgs compared to Article 22 of the002 Supreme Court Adte., to have
reached the age of 40 years aldt to have been convicted or conditionally discharged
of an irtentional crime prosecuted by public indictment or an intentional fiscal crime,
and not to haveserved in, worked for or eoperated with the state security bodies
referred to in Article 5 of the Act of 18 December 1998 on tlstitlte of National
Remembance®® The Polish citizenship requirement mentioned in 2002 Supreme

% Op. cit.footnote4, par 36 (August 2017 Opinion).

® UNODC, Commentary on the Bangalore Principles of Judicial CondudSeptember 2007), par 26,
<https://www.unodc.org/unodc/en/corruption/tools_and_publications/commertahe-bangaloreprinciples.htmsb,

Available at sttps://ipn.gov.pl/en/abotthe-ipn/documents/327, ThAct-onrtheInstitute of-NationatRemembrance. html
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Court Act has been narrowed down to requsele Polish citizenshipand thedual
citizenshipof judges hasecome a ground of termination of ithenandate as per
Article 35 par 1 (7pf theDraft Act

4.1.1. Sole Polish Citizenship Requirement

91. TheDraft ActintroducessolePolish citizenship as mew eligibility requirement for the
position of Supreme Court judgéArticle 29 par 1 (1)), including for Supreme Court
lay judges (Article 58par 2 (1)) as well as for common court judg@sew Article 61
par 1 of the Law on th®rganisation of Common Courtshjlitary judges (new Article
22 par 1 (1) of the Law on the Organization of Military Coudsy trainee judges
(Article 117 of theDraft Act).

92. In this context, it is noted tharticle 32 of the Constitution of Polangtipulatesthe
principles of equality of all persons before the law, including the right to equal
treatment and nediscrimination?” This principle of equal treatment is extded to
persons with dual citizenship #yrticle 3 par 1 of the Law on Polish Citizenship of 2
April 2009 wh i ¢ h s t[a] Potish citizem who sifultaneously holds citizenship
of another State has the same rights and obligations with respect Replélic of
Poland as a person who holds solely Polist

93. Notwithstanding tese principlesthe Draft Act precludes Polish citizens who are also
citizens of another state, frootcupying the abovmentioned judicial positiondt is
noted, howeer, that suchrequiremerg are not formulated with regard to other
important positions, such as thosetlod President of the Republic of Poland, members
of Cabinet or members of parliameot any other public office for that mattahile
the need for Blish citizenship is set out in law for most of the above positions, such
legislation does not require that the officeldershaveonly Polish citizenship, nodoes
it oblige them to renouncany other citizenshighat theymay holdwhentaking office
asSupreme Court judges, other judges and trainee juatgesquiredto do inthe Draft
Act. The Explanatory Statement to tbeaft Act does not provide a clear explanation to
justify this changeand it is thus not clear why Supreme Court judges shoulel imaxch
stricter citizenshigelated eligibility requirements than political figures leading the
country.

94. This requirement o$olePolish citizenshipvould somewhatontradictthe judgment of
the ECtHRin the case oTanase vMoldova(2010)% Here, he Cout considered that
legislative provisions preventing elected deputies with multiple nationalities from taking
seats inthe Parliament were disproportionataoting in particular that the public
authorities did not provide an explanatiaboutwhy concernhad emerged regardj
the loyalty of dual citizen¥° while acknowledginghat a different approach may be
justified where special historical or political considerations render a more restrictive
practice necessary’ A similar reasoningould also apply irthe case of other public
office holders.Moreover, such an approach would also not be compatiittteArticle
14 of the ECHRwhich protects against discrimination the grounds of nationality

% Op. cit.footnote5 (Constitution of the Republic of Poland).

% Official Journal of theRepublic of Poland Dz.U. 2012 poz 161.

% ECtHR, Tanase v. Moldova (Application no. 7/08, Grand Chamber judgment of 27 Aprii 2010), par 180,
<http://hudoc.echr.coe.int/eng?i=008428>.

190 ibid. par174 (ECtHR, Tanase v. Moldova, 27 April 2010).

11 ibid. pars 172 and 180 (ECtHR, Tanase v. Moldova, 27 April 2010).
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95. It is also noted that Polantas signed, although not yet tiied, the European
Convention on Nationality®* which is thus not legally binding on Polarktticle 17 of
this Conventiore x pl i ci tly provides that Al n]ation
another nationality shall have, in the territory of thatt&S®arty in which they reside,
the same rights and duti es Impincipld, pussuantnat i o
to Article 180f the Vienna Convention on the Law of Treafi®sia st ate i s ob.
refrain from acts which would defeat the pupposof a treaty when [ é]
treatyo. T h e Dpaft dat waild benirs flagraiht cdntinadiction with the
abovementioned provision of thEuropean Convention on Nationalityhus defeating
the very purpose of this Conventjan violaion of Article 18 of the Vienna Convention
on the Law of Treaties

96. In light of the foregoingthe legal draftersshould removesole Polish citizenship as a
new eligibility requirement for all judicial positions.

4.1.2. Lustration Requirement

97. Article 29 of theDraft Act specifiesthat in order to be eligible for the position of
Supreme Court judge candidatemay not have served in, worked for or-operated
with the state security bodies referred to in Article 5 of the Act of 18 December 1998 on
the Instituteof National Remembrandeh er ei naf t £°tArtiélel790DtiBe A&t c t O )
of 18 October 2006 on the Disclosure of Information on Documents of State Security
Agencies for the period 194990 and the Content of such Documefitsreinafter
i 2006 ®Aoovidss) an obligationfor persons holding public office, including
judges and prosecutorsy submit a vetting declaration concerning employment or
service in State security organs or collaboration with these organs in the period from 22
July 1944 to 31 July 199 for personsorn before 1 August 197Blence,any person
wishing to become a judge of any court in Poland ratrstadysubmit such a vetting
declaration which is then examired by the Office of the Institute of National
Remembrance (Article 7 par 5 diet 2006 Act).

98. While an assessment of the legitimacy and compliance with international standards of
lustration legislatiorwould go beyond the scope of the Opinion, it is worth referring to
relevant lustratiorGuidelinesprepared bythe Parliamentary Asseity of the Council
of Europein 1996 which state thafiustration measures should preferably end no
later than 31 December 1998 cause the new democratic system should be consolidated
by that time in all for me¥Intatmegauditst tot
guestionable whether lustration should still apply nearly thirty years after the fall of the
communist totalitarian regime and twenty years after the adoption of the first lustration
law in Poland in 1997.

12 European Convention on NationalitE TS No.166, which entered into force on 1 March 2000. Poland signed the Convention on 29

April 1999 but has not yet ratified it.

Vienna Convention on the Law of Treatisigned on 23 May 1969 and entered into force in 1980. Poland acceded to this Convention on
2 July 1990.

Official Journal of Laws of the Republic of Poland)z.U. 1998 nr 155 pmo 1016. English version available at
<https://ipn.gov.pl/en/abotheipn/documents/327, ThAct-on-the-Institute of-NationatRemembrancatmb>.

105 Official Journal of Laws of the Republic of Poland, Dz.U. z 2016 r.poz 1721, 1948, 2260, 2261, z 2017 r. poz. 15FhgLea0.
version available athttps://ipn.gov.pl/en/abodheipn/documents/327, ThAct-onthe Institute-of-NationatRemembrance. htral
Guidelines to ensure that lustration laws and similar administrative measures comply with the requirementslsedtatethe rule
of law, included in a report orMeasures to dismantle the heritage of former communist totalitarian sysferagable at
<http://assembly.coat/nw/xml/xref/x2hxref-viewhtml.asp?fileid=7506&lang=en

27 ibid. Guideline (g) (1996 PACE Guidelines on Lustration Laws).
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99.

100.

101.

102.

In addition, the new eligibility requirement should not be interpretéal require
candidates toe-submit theirvetting declarations. Indeedyrticle 7 par 3 of the 2006
Act also specifies thahe submission of aetting declarationimplies that there shall be
no obligation to submit theleclaration again, if &t later date a person runs for or holds
a public office requiring fulfilment of an obligation to submitedtingdeclaration.

Article 35 par 1 (8)of the Draft Act provides that the fact gi h a v i nfgundte e n
have served, w&ed orcollaborated with the state security authorities listed in the 1998
Act constitutesa ground of termination of the judge manddterther, Article 118
specifies that this provision shall only appty persons appointed to the positioha
SupremeCourt judge after the date of entry of the Act into foraed therefore not to
existing Supreme Court judgeshe wording ofArticle 35 par 1 (8)appearsto be
unduly broaglas it doesotrequire that the fact that an untrue lustration declaration was
stbmitted be determined by a final court judgment, which then should also adjudicate
onthe prohibition & holding public offices for a period of 3 to 10 yeéésticle 21apar

2b of the 2006 Act)lt is only on the basis of such a final judgment that aguehgy
eventuallybe prohibited from holding office for a limited period of timeMoreover,
Article 35 par 6 provides that in order to determine whether such a termination ground
exists, the First President of the Supreme Court can request informatienRetident

of the Institute of National Remembrance. It is not clear under which circumstartes
conditions this may be done, which does not exclude potential for discretionary
application.Article 35 par 1 (8), if maintained, should therefore require that the
relevant facts bedetermined by a final court judgment Article 35 par 6 should

also be more clearly circumscribed to preventsituations where the procedure for
checking whether a judge has served, worked or collaborated with the state
security authorities listed in the 1998 Actis used as a potential form of
intimidation and/or harassment over certain judges

4.2. Appointment of the First President of the Supreme Court and Presidents of
Chambers

The Draft Act provides that théresident of the Republwf Polandshall appoint both
the First President of the Supreme Court (Articlesl2)] and the Presidents of the
respective chambers (Article 14ljhis isin accordance with Article 144 par 3 (23) of
the Constitution of the Republic of Poland. each cas, the President is to select
candidategrom a shortlistCurrently,Article 10 of the 2002 Supreme Couxtt states
that the President of the Republic of Polaagpoints the-irst President directly from
among Supreme Court judgasd Article 16 pad (3) of the2002 Supreme Court Act
specifiesthat the General Assembly of Judges of the Supreme Gowwsponsible for
the selection of two candidates ®uchpost. ChamberPresidents are appointed by the
President of the Republic of Polandon a motionddged by the First President of the
Supreme Court (Article 13 par 2 of tB802 Supreme Court Act

For the position of First President, the General Assembly of Supreme Court judges must
now submit a shortlist ofive candidatesnade up of sitting SupreemCourt judges
(Article 11). It would appear that candidacy is by nomination rather than application,
and the General Assembly of Supreme Court judges is required to hold a secret ballot to
determine its shortlist (Article 12). For the positioncbbmberPresident, the assembly

of judges of theespectivechambershall produce a shortlist of three candidates from
among its existing members asimilarmanner (Article 14 par 4). When selecting a
chamberPresident, thdresident of the Republic of Polargrequired to consult the

28



OSCE/ODIHR Opinion on Certain Provisions of théraft Act on the Supreme Court of Poland (as
of 26 September 2017)

First President of the Supreme Court, excepen appointing thd’resident of the
Disciplinary Chamber (Article 14 par 3). The First President is appointed fory@aix
term, and may be fappointed once (Article 11 par 1). TlkhamberPresidents are
appointed for ahreeyearterm of office and may be f&ppointeda maximum of two
times (Article 14 par 2) whereasaccording to Articlel3 par 2 ofthe 2002 Supreme
Court Act, the length of appointent for the post of President ofchamber is five
years.Both appointments are explicitly contingentasupreme Court judge remaining

in office i.e., until a First President or chamber President resigns, retires or is removed
from office (Articles 11 par 1 and 14 par 2).

103. Generallythe procedures for the appointment of presidents of courts should follow the
same pocessas ttosefor the selection and appointment of judg®Having the judges
of a particular court elect the court chairpersomsisallyconsidered a good optigff in
line with the requirements of the principle of internal independence of the juditiary
The CCJE recently emphasized that even in such cases, objective criteria of merit and
competence should also prevdii The Draft Act iscurrentlysilent in that respect antl
is thus recommended to supplement thBraft Act by specifying such criteria.

104. Raising the number of potential candidatessthe position of First Presideptoposed
by the General Assembly of Supreme Cdudgesto the President of the Republic
from two to five de factodilutes the role of the General Assemhlyd confers on the
President of the Republic more influence, especially since he/she is notibdusdr
her choice by the number of votesceived byeach of the candidatesloreover the
fadt that thePresident of the Republic of Polahds the final say in the appointmemid
re-appointmentdecisions cannot exclude thpolitical or other considerationsay
prevail over the meritMoreover, this also runs the righata futureFirst Presidet of
the Supreme Courhay be somewhat beholden towards the appointing authiorigy
mannerthat mayundermine judicial independenggarticularlyif the First President is
eligible for reappointmentAs noted in the August 2017 Opinianth regard toydicial
appointments,ecommendations elaborated at the regional level emphasize that undue
political influence over judicial appointments processes may be avoided if the
authorities in charge of the selection and career of judges are independent of the
executive and legislative power$his is forexample the case whawch decisions are
made by independent judicial councils or other independent bodies where at least half of
the members are judges appointed by their pgérs.

8 CCJE, Opinion No. 19 on the Role of Court Presidents, 10 November 2016, par 38,
<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2016)2&Language=lanEnglish&Ver=original&BackColorinternet=DBDCF2&BackC
olorintranet=FDC864&BackColorLogged=FDC864&direct=true

19 Op. cit.footnote80, par 16 (2010 OSCE/ODIHR Kyiv Recommendations on Judicial Independence).

10 venice Commission and DGlpint Opinion on the draftaw on Amendments to the Organic Law on General Courts of GeQBla,

AD(2014)031, 14 October 2014, par 84t#://venice.coe.int/webforms/documents/?pdf=CAD(2014)031e>.

11 Op. cit.footnote108 par 40 (2016 CCJE Opinion No. 19 on the Role of Court Presid&ets)alsmp. cit. footnote57, par 44 (2010
CoE Recommendation CM/R@€(10)12 on Judges: Independence, Efficiency and Responsibilities); Judicial Integrity K3easpres
for the Effective Implementation of the Bangalore Principles of Judicial Cond{2010), par 12.3,
<http://www.judicialintegritygroup.org/images/resources/documents/BP_Implementation%20Measures_EnghgdheCape Town
Principles on the Role of Independent Commissions in the Selentiofypgointment of Judgé€Bebruary 2016), which are the outcome
of an international research project of the University of Cape Town, carried out in collaboration with the Bingham Géetrulerof
Law, a constituent part of the British Institute ofeimational and Comparative LaRrinciples 10, &ttps://www.biicl.org/bingham
centre/projects/capetownprincipkes

12 See e.g.ibid., par 46 (2010 CoE Recommendation CM/R€10)12 on Judges: Independence, Efficiency and Responsibilities), which
statesthat [ t ] he authority taking decisions on the selectioneand care
power® pp. cit. footnote80, par 8 (2010 ODIHR Kyiv Recommendat i oapastframma Judi ci al
substantial number of judicial members [ t h e ] composition [of bodies deciltiGganhg on jud
considerations do not prevail over t;hbpecitdpaterole80fparcl 8 (1998 BEwopeaf a cand
Charter on the Statute for Judges), which states‘tfjat ] n t of evenpdeadsion affecting the selection, recruitment, appointment,
career progress or termination of office of a judge, the statute envisages the intervention of an authority indeperederecititie
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105. Accordingly, the legal drafters should consider entrusting the ultimate power to
select the First President andchamber Presidents to a judicial or other
independentbody where at least half of the members are judges appointed by their
peers while ensuring that te final appointment by the President of Poland
remains a ceremonial actThe legal drafters should also reconsider making these
posts subject to reappointment rather than having a single fixed term.

106. Regarding the appointment of chamber Presidspésifically, Article 14 of theDraft
Act removesthe powers of motion by the First President of the Supreme Court and
states only that the President of the Republic of Poland shekltbr the opiniomf the
First President in relation to the nominatiohke R esi dent of the Repul
powers are even broader regarding the appointment of the President of the Disciplinary
Chamber, whre he/she isot even requimd to consult the First President of the
Supreme Court (Article 14 par 3What is more, theroposed article reduces the
Chamber Pteresofi offiee notagpériod of three years, whicbuld mearess
stability in the operations of each chamber. The reduced term of office coupled with the
increased executive discretion for the Presidenttted Republic of Poland in
nominations of thehamberPresidentcannot excluddérequent changes ithe running
of the Chambersvheret he s ai d adiong arénat érmtcordancevith the
expectationsof the executiveMore generally, the leglation on the Supreme Court
should specify the circumstanagewhich chamber Presidents méng dismissedas the
Draft Actis currently silent in that respect.

107. With respect to the length of judicial tenuree tCCJE has stateld©On the one hand, the
term of office should be long enough to gain sufficient experience and to permit the
realisation of ideas to offer better services to the court users. On the other hand, the term
of office should not be too long, since this can lead to routine and can hirder th
development of new ideas'® The CCJE recommeed that State§ind an adequate
balance between these two perspectives.lits 0 n oenoh dlectioh a appointment
of a president provides a certain influence of the electing or appointing body on the
respective coudt’'* This suggests that theew modalities contemplated by tBeaft
Act would confer more influence othe Executive as far as the term of office of
chamber Presidents is concerned.

108. This enhancedcontrol of the President of the Republic ofPoland over the work of
the Chambers, and thus the Supreme Court as a wholés unjustified and risks
violating the principle of the independence of the judiary. It is recommended to
remove the relevant aspects of Article 11 and 14from the Draft Act.

and legislative powers within which at least draf of those who sit are judges elected by their peers following methods guaranteeing
the widest representation of the judiciary  ap.rcid footnote80, par 48 (2007 CCJE Opinion No. 10 on the Councitlier Judiciary
at the Service of Society), which stated thaf i ] t is essential for the maintenance of t
appointment and promotion of judges are independent and are not made by the legislature or the execteiyediatably made by
the Council for the Judiciary . S eMenica CommissionReport on Judicial Appointments (2000DL-AD(2007)028e, 22 June
2007, pars 25 and 32http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=BD[2007)028e>;
13 Op. cit.footnote108, par 44 (2016 CCJE Opinion No. 19 on the Role of Court Presidents).
114 ibid. par 44(2016 CCJE Opinion No. 19 on the Role of Court Presidents).
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4.3. New Rules Concerninghe Retirement of Supreme Court Judges
4.3.1. The Lowering of the Retirement Age and Optional Early Retirement for Women

109. Supreme Court judges currently have security of tenure until they attain a mandatory
retirement ge of 70 yeargArticle 30 of the2002 Supreme Court ActThe Draft Act
establishes a newandatoryretirement age of 65 yeamsnless the judge requests an
extension of his or her appointment and receives the consent Bfrek&lent of the
Republic of Bland who may in that process consult the National Council of the
Judiciary but is not obliged to do s@rticle 36 par 1) Pursuant to Article 108 of the
Draft Act, the new retirement age woulgply immediately upon thé c tedty of the
Act into force. Although womenjudges are subject to the same mandatory retirement
age as male judges, the Draft Act grants the right to optional early retirement upon
reaching the age of Gxclusively to women judgdgrticle 36 par 5)

110. The July2017Draft Act propasedvery similarprovisiors for the retirement of Supreme
Court judgesalthoughit provided that the extension would be granted by the National
Council of the Judiciary after consulting the Minister of Justice (see pard1P18f
Annex 1) and not by thePresident of the Republic of Polan@ihe analysisthat
OSCE/ODIHR maden the August2017 Opinion on the July017 Draft Act therefore
remains highly relevant (see pars 1122 of Annex 1).

111. According to Article 36 of th®raft Act, the President of the Reiblic of Polandmnay,
but does not have task to the National Council of the Judiciary to provide its opinion
on the proposed extension of judges Wavereached retirement agéhe extensions
thus solely in the hands of the executive, in the per§dmeoPresident of the Republic
of Poland.

112. A State is in principle free to determine the mandatory retirement age jofiges
although thelevel at which the mandatory age is set may be significant in terms of
judicial independence (see par 112 of Andgxproviding that the applicable rules are
in accordance with the principles of security of teniifee fact that the new retirement
age is immediately applicabénd would result in thex legeretirement of allSupreme
Courtjudges who are more than g§&arsold, even though aextensiormay begranted
by the PresidenfThisviolates the principle of security of tenumdl the more since the
Draft Act does not provide transitional measures to protect the legitimate expectations
of the existing Suprem€ourt judgego remain in office until the age of 70 years old
(seepars 112114 of Annex 1)As concluded in the August 2017 Opini@my changes
to the retirement age of judges shall only apply to judges appointed after the entry
into force of the Act ard not to those already sitting on the Supreme Court bengh
who should be able to remain in office untilthey are 70 years old*® under the
legislation currently in place*'® (see pars 11214 of Annex 1).Moreover,the legal
drafters should also remove the earlier optional retirement age for women
Supreme Court judges, as thigperpetuatesand entrenchesinequality and gender
stereotypes about women judges compared to their men counterpastghus

15 For instance, Wen the retirement age for High Court and appellate judges in England and Wales was lowered from 75 to 70 years,
judges already on the bench were exemptedjuseieial Pensiogand Retirement Act 1993, section 26 and Schedule 7.

16 CJEU,  European Commission V. Hungary Case ®286/12, 6 November 2012, par 67
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=129324&pagelndex=0&doclang=en&mode=Ist&dir=&occ=first&par
t=1&cid=1233592.
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constituting discrimination prohibited by international human righ ts standards
(see pars 11316 0of Annex 1)

4.3.2. Discretionary Extensions of Appointments after Reaching the Retirement Age

113. As a precondition to requesting an extensigrihePresident of the Republic of Poland
the judge is required to obtain a certificate,accordance with the rules applying to
candidates for judicial appointment, which confirms that he or she is medically fit to
perform judicial duties (Article 36 par I).he Pr esi dent d0s consent
automatic and th®raft Actdoesnotspci fy the criteria that w
decision which would thus lie within the soléiscretionof the Presidentf granted by
the President of the Republic of Polgrah extension lasts for three yeakgudge may
voluntarily retire at anyime during this period and may apply for a second and final
extension under the same conditions (Article 36 par 4).

114. As mentioned in pall10 supra the July2017 Draft Act provided that the extension
would be ganted by the National Council of the Judiciary after consulting the Minister
of Justice (see pars 1189 of Annex 1)The new modalites introduced by th®raft
Act thus further enhancehe influence of the executive over the process. Judges
interestedn seeking an extension are now exposed to direct rather than indirect political
influence (see par 118f Annex 1). Hencethe comments made in the August 2017
Opinion(pars 120122 of Annex 1) remain particularly relevant.

115. Noting the relatedrisk of potential direct or indirect influence or interferenoé the
executive overindividual judges,the August 2017 Opinion recommended that the
relevantprovisions allowing for extensions of service be deletatlie to their potential
to undermine judicial indeperdce The same recommendation should be made with
respect to theDraft Act. Indeed,excluding the possibility of extension/a@pointment
in generaremainsa strongguarantee against politicization of the judicialy

4.4. Rules and Limitations Regarding OtheiOccupations or Employment of
Supreme Court Judges in Office and Retired Judges

116. Article 43 of the DraftAct sets outules pertaining to other occupations or employment
of Supreme Court judges in Officerhich are also applicable to retired Supreme Court
judges (Article 43 par 6).he First President of the Supreme Cdwas thepower to
grant or deny permission to a judge wishing to undertake external work or business
activity. Concerning retired Supreme Court judges specifically, the OSCE/ODIHR
would like to reiterate its recommendations from the August 2017 Opiimsisting
thatthe limitations concerning the occupation or employment of retired judges are
vague and restrictive and should be clearly circumscribe@see par 128 of Annex 1)

17 See e.g., regarding certain benefits only granted to women, E@ibiRtantin Makin v. RussigApplication no. 30078/06, judgment
of 22 March 2012), par 141 http://hudoc.echr.coe.int/eng?i=0009868>.

18 See e.g., Venice CommissidBpinion on the Draft Law on Judidi@ower and Corresponding Constitutional Amendments of Latvia
CDL-AD(2002)026, pars 331, <http://www.venice.coe.int/webforms/documents/?pdf=CDL(2002)&21
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5. Disciplinary Proceedingsagainst Supreme Court Judges and other Legal
Professionals

117. The Draft Act confers on the President of the Republic the possibility to appaint
Extraordinary Disciplinary Proceedinggepresentativédrom among the judges of the
Supreme Court, ordary courts or military courtsyho will have the power to initiate
disciplinary proceedings against any Supreme Court judge (Articfgar 8of the Draft
Act). Article 123 of theDraft Act acknowledges that all proceedings undertaken before
the entry into force of the Draft Law in relation to disciplinary proceedings remain
valid. However, Article 124 par lstatesthat disciplinary proceedings that were
concluded with a final ruling before the date of entry into force may be resumed upon
the motion of theMinister of Justice if an offence was committed in connection with the
proceedings and there are reasonable grounds to believe that this offence could have
affected the ruling or if new facts or evidence are revealed after the ruling was Issued.
is undear why theDraft Act includes such a specific transitional provision, whereas
these questions could and shouldiealt with under normal procedural legislation.

51. The President o f t he Republicds |l nvol"
against Supeme Court Judges

118. The Draft Act introduces significant changes toe disciplinary proceedings against
Supreme Court judges. Article 75 par 8 provides that the President of the Republic of
Poland can nominate his or her own Disciplinary Representative &rmongst the
judges of the Supreme Court, ordinary courts or military courts. The President can make
such an appointment at any time, meaning that, such a representative may either join
ongoing proceedings or initiate new proceedings. An appointment d?the si dent 06 s
Disciplinary Representative automatically excludes the disciplinary representative of
the Supreme Court or his or her deputy from undertaking any further steps in the
disciplinary proceedings. The OSCE/ODIHR has already daseme concerns
corcerning similar provisions pertaining to tdi ni st er of Justicebs
disciplinary proceedings against Supreme Court judges iAutgst 2017 Opinion
whichremainvalid (see SuSection 4 of Annex 1)

119. Insofar as thdraft Act provides forthe involvement of the executive/the President
the disciplinary proceedings of Supreme Court judghg seriously undermines
judicial independenceas already explained in detal the August 2017 Opinion (see
pars 4554 of Annex 1) Indeed, the2010 OSCE/ODIHR Kyiv Recommendations on
Judicial Independencspecifically state thafi [ b] odi es deci ding on
discipline must not be controlled by the executive bramdr shall there be any
political influence pertaining taliscipline[and] [ajny kind of control by the executive
branch over judicial councils or bodies entrusted t h  di sci pl i n%® i s t ¢
Contrary to these recommendatiornts proposed scheme confers on the President of
the Republic of Polandvia his/her Disciplinary Reesentativea decisive influence
over measures pertaining tioe discipline ofSupreme Court judges, as he or she may
trigger disciplinary investigationsr join disciplinary proceedings, in which case this

19 See e.g.Article 540 of the Code of Criminal Procedure of Poland regarding the reopening of a final decision where an offence has been
committed during the course of the proceedings or in cases where new facts or evidence previously unknown to the aplightome t
(seeop. cit.footnote40).

120 Op. cit.footnote80, par 9 (2010 OSCE/ODIHR Kyiv Recommendations on Judicial Independence).
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excludes other disciplinaryrepresentatives from the procedurk is generally
considered as a good option to establish an independent body to initiate disciplinary
proceedings, which is separate from the independent body ortakung the decision
relating to the disciplinary llity of a judge®®* The President of the Republic
should not play ay role in such disciplinary processes.

120. As in the July2017 Draft Act, disciplinary proceedings against a Supreme Court judge
can be initiated by the Disciplinary Proceedings Representatittee Supreme Court
either on his or her own initiative, or at the request of certain authorities including the
First President of the Supreme Court, the President of the Supreme Court who directs
the work of the Disciplinary Chamber, the Supreme CowdrB, the General Public
Prosecutor, or the National Public Prosec@foticle 75 par 1) As noted in the August
2017 Opinion geepar 53 of Annex 1), providing the Chamber President with such
powers is not appropriate in view of tferness of such preedingsindeed the2010
OSCE/ODIHRKyiv Recommendations on Judicial Independendceat e t hat HfAbod
adjudicate cases of judicial discipline may not also initiate them or have as members
persons who c & anyrase, if the GhambdreBident .initiates such
proceedings, then he or she should not sit on the Béhch.

121. In light of the new rules on disciplinary proceedings, and their adverse effects on
judicial independence, it is recommended to remove afprovisions pertaining to
the Disciplinary Proceedings Representatives of the President of the Repubbnd
their special role in disciplinary proceedings against Supreme Court judge#\so,
the President of the Supreme Court who directs the Disciplinary Chamber should
be removed from the Ist of persons who may initiate disciplinary proceedings
against Supreme Court judges in Article75 par 1 (see pars 533 of Annex 1)

5.2. The Minister o f JusticeoOs l nvol vement i n Di sc
Other Legal Professionals

122. The Draft Act grantsthe Ministerof JusticéGeneral Public Prosecutpowers similar
to theones given to th@resident of the Republic of Polamddisciplinary proceedings
against military court judges (new Article 40bthe 1997 Act on the Organisation of
Military Courts proposed by Article 103ar 10 of the Draft Act), judges of the
common courts (new Article 112c of the 2001 Act on the Organisation of Common
Courts proposed by Article 10par 190of the Draft Act), prosecutors of the Institute of
National Rememlamce (new Article 51 par 6 of the 1998 Act on the Institute of
National Remembranceproposed by Article 104 of th®raft Act) and other
prosecutors (new Article 153a of the 2016 Law on Public Prosecusroposed by
Article 107 par 11 of th®raft Act).

123. Generally, and as noted in the August 2017 Opinion, the fact that the Minister of Justice
can influencaisciplinary proceedings against judges, and can initiate such proceedings,

21 See op. cit. footnote 57, par 69 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and
Responsibilities); ibidpar 9 (2010 OSCE/ODIHR Kyiv Recommendations on Judicial Independemcelz CJEOpinion No. 3 (2002)
ont he Principles and Rules Governing Judges’ Professi oynlal Conduct
November 2002, pars 68, 69 and 77,
<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorinte
rnet=FEF2EO&BackColorintraneEEF2E0&BackColorLogged=c3c3c3&direct=true

22 jbid. par 26 (2010 OSCE/ODIHR Kyiv Recommendations on Judicial Independence).

123 OSCE/ODIHRVenice CommissiofDGl, Joint Opinion on the Draft Law on the Prosecution Service of the Republic of Mp@ibta
AD(2015)005e, 23 March 2015, par 122h#p://www.venice.coe.int/webforms/documents/?pdf=CAD(2015)005e>.
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raises some concerns with regardite independence of the judiciary ahe fprinciple
of the separation of powefsee SukSection 4.1 of Annex 1f*

124. With regard to military judges and common court judglesconcerndgdentifiedin the
August 2017 Opinionn relation to equivalent provisigrregarding theMinister of
Justice/Ga e r a | Pub !l i iovolvemeatsire disaigliary @receedings against
Supreme Court judgespply in a similar manngiseeSubSection 4.1of Annex 1) In
that respectthe greatest concemelates tothe unfettered poweand discretiorof the
Minister of JusticelGeneral Public Prosecutdo appoint his or her Disciplinary
Representative, to the exclusion of any other representative undertaking action in a case
and who may either commence proceedings on his or her own motion or join ongoing
proceedings rad having the ability to repen cases in the same mateen following
their closure g¢ee proposed amendments #rticle 112c of the 2001 Law on the
Organisation of the Common Courtsnder Article 105 par 19 of the Draft Act).
Therefore, and as recomnuid in the August 2017 Opinioit, is recommended to
reconsider all provisions pertaining to the Disciplinary Representatives of the
Minister of Justice/General Public Prosecutorand their special role in disciplinary
proceedings against military and comma court judges in light of their negative
effects on judicial independence

125. The Minister of Justiceb6s role in discipl
Institute of National Remembrancwhich is supposed to be independent from the
organs of st authority (Article 9 of the 1998 Actand other prosecutorss also
problematic(see newArticle 51 of the 1998 Act on the Institute of Remembrance and
new Article 153a of the.aw on the Prosecution Servjcdrosecutors are required to
perform theirfunctions impartially and independently from external influence, be it
from the executive, the media otherinterest group$?®> Moreover, posecutors should
be autonomous in their decisiomaking and should perform their duties free from
external pressurer interference, having regard to the principles of separation of powers
and accountability?® Indeed, he independence and autonomy of prosecution services is
consideredo bean indispensable corollary to the independence of the judi&ary.

126. According to recommendationsmade at the international and regional levels,
disciplinary proceedings against prosecutors shealimpartial andtransparentand
guarantee an objective evaluation and deci&idihe right to a fair hearing ani
access to an independejudge also applies todisciplinary proceedings against

124 See also Venice CommissiaBpinion on the Draft Laws on Casrand on Rights and Duties of Judges and on the Judicial Council of

Montenegro CDL-AD(2014)038, 15 December 2014, par 68,
<http://www.venice.coe.int/webfors/documents/default.aspx?pdffile=CIAD(2014)038e>.
SeeUN Guidelines on the Role of Prosecutaaslopted by the Eighth United Nations Congress on the Prevention of Crime and the
Treatment of Offenders, Havana, Cuba (27 August to 7 September 199Qar 4,
<http://www.ohchr.org/EN/Professionalinterest/Pages/RoleOfProsecutors,agmd Venice CommissionReport on European
Standards as Regards the Independenddefludicial System: Part # The Prosecution Serviq@010), CDLAD(2010)040,par 73,
<http://www.venice.coe.int/webforms/documents/CBD(2010)040.aspx. See alsonterndional Association of Prosecutors (IAP),
Standards of Professional Responsibility and Statement of the Essential Duties and Rights of Pro&&398prsSection 6,
<http://www.iapassociation.org/getattachment/16dc08z&1-4fde931227a12ee884d9/IAP_Standards.aspxand OSCE/ODIHR,
HDIM Annotated Agenddl5 September 2015, pages1® <http://www.osce.org/odihr/179066?download=true
CoE Consultative Council of European Prosecutors (COPgjion No.9 on European Norms and Principles concerning Prosecutors
(2014), Principle V, fttps://www.coe.int/en/web/ccpe/opinions/adopbgihions>.
127 ibid. Principle IV (201ACCPE&s Opini on No. 9 on European Norms a
128 Op. cit.footnote125, par 22 (1990 UN Guidelines on the Role of Prosecutors); andRbittiple XII (2014C C P E
European Norms and Principles concerning ProsecutSes). alsoop. cit. footnote 125 Se¢ i on 6 (g
Professional Responsibility and Statement of the Essential Duties and Rights of Prosecutors).

125

126

nd Principles c
6s Opinion No.?9
) Stapdhrls9d® | APO s
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prosecutors® Furthermore,ie OSCE/ODIHR and Venice Commission have generally

questioned the involvement of the Minister of Justiceagpects pertaining to the
operation of the prosecution systemprder not to undermine tfrosecution Serviées

institutional autonomy>°

127. In light of the foregoing,the strong involvement of the Minister of Justice

128.

129.

130.

disciplinary proceedings against prosecutors should also be reconsidered, in order

to enhancethe auonomy of the prosecution service.

in

In accordance with Article 103 par 15 of tBeaft Act on amendments tthe Military

Courts Organisation Act of 21 August 19%7e new Article 41d of thaAct states that
f{tlhe Minister of Justice shall have accesmformation about the actions taken by the
disciplinary court of the first instanéeA new Article 51 par 11 of the Act of 18
December 1998 on the Institute of National Remembratsmallows theMinister for

Justicet ohave access to information abalé actions taken by the disciplinary court,

point to any irregularities found, demand clarification and demand that effects of

irregularities be removed, except | disciphnarg eosrt meimleens are

independent. The proposeeéw Article 169 of tle Law on the Prosecution Servioé
28January 2016 contairs similar powers of direct oversightover the respective

disciplinary courtdy the General Public Prosecytaho is also the Minister of Justice,

whichcal Il s 1 nto quest i dona fdirhhearing and aaccessitb @ar s 6 |

independent judge in disciplinary proceedings mentioned irlpasupra The same

applies with r es pghtdaa fair and public heariag iry disgiplindrg e s 0

proceedingS” (see pars 568 of Annex 1)Such provisions should be removed from

the Draft Act.

6. The Compulsory Retirement of All Judges of the Military Chamber and the

Application of New Retirement Provisions to Existing Supreme Court Judges

6.1. The Compulsory Retirement of All Judges of the Military Court

continuation in office or reinstatement.

Court judges prior to attaining the current mandatory retirement age yéaf8(see
SubSection 5.1.1 of Annex 1Most of the discussienfocusedn the mass retirement
of all judges regardless of age, subject to a discretionary mechanism under which they

could petition for their retentiol? The Opinion concluded that the pisions were

inherently incompatible with therinciples of security of judicial tenure anaf

129

130

131

132

ibid. par 21 (1990 UN Guidelines on the Role of Prosecutors). See also e.g., Venice Com@jsision, on the Draft Orgai Law of
53,

t he Public Prosecutor’'s CDIOAD{201¢)e07, [~]§§ MaiBlo | i201i,a par
<http://www.venice.coe.int/webforms/documents/?pdf=anii2011)007e>.

See ., OSCE/ODIHRVenice CommissiolCo E6s Directorate of Human Rights of
Rule of Law,Joint Opinion on the Prosecution Service of the Republic of Moldo4-AD(2015)007, 23 March 2015, par 131,

<http://www.legislationline.org/download/action/download/id/5956/file/266_MOL_CRIM_22_March_2015_en.pdf
Seealsoop. cit.footnote78, pars 8795 (ECtHR, OleksandrVolkov v. Ukraing 9 January 2013); armhar 43 (ECtHRQOI uj i ¢

V.

t

The transitional provisionsf the Draft Act provide that Supreme Court judges of the
Military Chamber, regardless of age, shall be retired on thevdatathe Act enters
into force (Article 108 pr 3). There isno possibility for these judges to seek

The August2017Opinion dealt extensively with the compulsory retirement of Supreme

he Dire

Croati

5 May 2009; and, where¢he ECtHR expressly stated that Article 6 par 1 of the ECHR applies to disciplinary proceedings initiated

against a judge under its civil head, for the entire procedure including appeal.
Op. cit.footnote4, pars 6337 (August 2017 Opinion).
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separation of powerprotected by international standar@{sars 6777 of Annex 1)
Indeed, and @ also noted in the August 2017 Opinion, it is questionable wh#tbke

contemplated institutional ferganization of the Supreme Court would justify the early

retirement of all judges of the Military Chambeasthe material scope of the work of
the Supreme Court will largely remain the same, tedjurisdiction ofthis chamber
will now fall to the Criminal Chamber (Article 112 par 3 of theaft Act).

131. It is thus recommended to removefrom the Draft Act the provision on the
automatic retirement of all judges of the Military Chamber and insteadto ensure
that, upon their consent,the judges currently sitting on the Military Chamber are
re-assigned to the Criminal Chamber This would also be in line witthe wording of
Article 180 par 5 of the Constitution of the Republic of PoJantlich states that

Al w] her e terh @ remganizatien ofbtlee court system or changes to the
boundaries of court districts, a judge may be transferred to another court or retired with

mai ntenance of full remuner ati ono.

6.2. The Compulsory Retirement of Existing Supreme Court Judges Having

Reached the Retirement Age and the Procedure for their Extension

132. The transitional provisions to thHeraft Act provide that Supreme Court judges who
havereached 65 yeaxs ageor who will reachthis age within three mon#of the entry
into force of theDraft Act shall retire three months aftés entry into force, unless
upon their requestthey are grantedan extension by the President of the Republic
(Article 108 par 1)Requests for extensianay be submittedvithin one month of the
Draft Actd s ryeantotforce the procedure for extensions set out in -Sefstion4.3.2
appliesmutatis mutandigseeArticle 108 par 1)Hence, he Draft Act does not exempt
judgescurrently sitting orthe Supreme Court from the new retirement provisians
thus apples retroactivelgontrary to the recommendations made inJd&supra

133. Article 108 par 4takes into consideratiotmat the lowering of the retirement age could
result in the retirement of the First Presidehtttte Supreme Court, who under the
Article 183 par 3 of the Constitutiorof the Republic of Polandgind Article 10 of the
2002 Act is entitled to a term os$ix years. TheDraft Act provides that if the First
President of the Supreme Court is retired as saltreof the above provision, the

President of the Republic of Polardto designate a Supreme Court judge to direct the
work of the Supreme Court until a new First President can be appointed (Article 108 par

4). A new First President shall be appointed@two thirds of the number of judicial
seats in each chambéave been filledpursuant to theRules of Procedure of the
Supreme Court. Similarly, in the event that the PresidentGifaamber is retired under
the transitional provisions, theresident of e Republic of Polandnay designate a

Supreme Court judge to direct the work of that chamber until two thirds of the judicial

seats in the chamber have been filled (Article 108 par 4).

134. The August 2017 Opinion noted that the effect of lowering the retimeage from 70
to 65 without a transitional provisipwhich exempted judges already in offieeas a
prima facieinfringement of judicial security of tenure (pars 11B4 of Annex 1). It is

worth reiterating that the Universal Charter of the Judge ekplicy pr ovi des

t heé

change to the judicial obligator y™andtir eme

133 See International Association of Judgesernational Charter of the Judg@999), Article 8 <http:/Avww.iaj-uim.org/universatharter

of-thejudges?; andop. cit.footnote57, par 49 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and

Responsibilities).
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referring to the decision of the Court of Justice of the European Uni&unopean

Commission vHungary'** which found the retrospective l@nng of the retirement
age from 70 to 62for all judges, prosecutors and notarigs constitute age

discrimination.

135. Theneed to proteaturrent judges from audderreduction in the retirement age the
interests of judicial independen@an be furthersupported with reference to state
practice. When the retirement age for High Court and appellate judges in England and
Wales was lowered from 75 to 70 years, judges already on the bench were exéinpted.
Most Commonwealth states with written constitutiongcdy a mandatory judicial
retirement age, but some acknowledge that the retirement age may be whiliedt
the same time guaranteeing that such variation shall not &pekisting judges without
their consent>®

136. The Draft Act will lead to the early etirement of the First President of the Supreme
Court and of two Presidents of chamb¥&rSuchtermination of officeex legeamounts
to a violation of the principkeof irremovability of judges and security of tenure, which
is specifically protected by Adie 180 par 1 of the Constitution of the Republic of
Poland, andaim to ensure the independence of the judicidilyis is even more
concerningin the currentsituation, where the possibility @xtensionlies within the
sole discretion of th€resident othe Republicandthe Draft Act containdittle to no
additionalsafeguardssuch ashe involvement ofin independernudicial body:.

137. Article 108 par 4 of theDraft Act provides for the temporary nomination by the
President of the Republic of Poland ofst President of the Supreme Court and of
chamberPresidents in cases of their early retirement for having reached, or nearly
reachedthe new age of retirement. The President has full discretion to designate any
Supreme Court judge for that purpose, whib occupy such functions until new judges
have been appointed for these positions.

138. Regarding the early retirement of the First President of the Supreme Court, the
OSCE/ODIHR has previously notéa the August 2017 Opiniotihat suchex legeearly
retirement of a judge who holds the function of president of a court is incompatible with
international standards (see Sséction 5.3 of Annex 1). Similar concerns apply
regarding the chamber Presidents, who are members of the Board of the Supreme Court
for a duation of three years (Article 19 par 1 of the 2002 Supreme CourtAe)First
President of the Supreme Court and the Board members should be able to serve their
full terms of office, excepif a breach of disciplinary rules or criminal law is clearly
established, following proper disciplinary or judicial procedures (par 108 of Annex 1).

139. While it is acceptable in some cases to temporarily appoint judges, any temporary
element of a judicial appointment is always accompanied by a threat to judicial
indepel ence as a result of t he potenti al d
therein, and the temporary nature of the post, which may pressure judges to decide cases
in a way that enhances th@hancedor a renewed term. Essentially, atgmporary
appoinment shouldfollow clear and praletermined criteria, and be conducted by an

134
135
136

Op. cit.footnotel16, pars 6581 (CJEU,European Commission v. HungafyNovember 2012).

See Judicial Pensions and Retirement Act 1993, section 26 and Schedule 7.

Seeop. cit. footnote93, par 2.2.26 (Van Zyl Smit). For instance, the Commonwealth of Australia Constitution Act 1900, section 72,
allows the judicial retirement age to be lowered but provides that such changes cannot affect existing judges retrospectively

See the biographies of the First President of the Supreme Court and of the chamber Presidents on the website of theusupfeme C
Poland, sttp://www.sn.pl/en/about/SitePages/Organ@atsp®.
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indepeggent body to avoid any potential external interference in the process (88e par
suprg.—>".

140. In light of the above, t is thus recommended to removéArticle 108 from the Draft
Act and ensure that d sitting Supreme Court judgesare able to remain in office
until they have reached’0 yearsof age

7. New Draft Amendments to the 2011 Act on the National Council of the
Judiciary

141. Following the decision on 24 July 2007 the President of the Republid Poland to
veto the Draft Act amending tH2011 Act on the National Council of the Judiciaty,
the Presidensubmitted a new draft Act to the Sejm on 26 September ¥8The
OSCE/ODIHR thereby takes this opportunityto refer to the findings and
recommendations containediis Final Opinion on Draft Amendments to the Act on the
National Council of the Judiciary and Certain Other Acts of Polantlished on 5
May 2017

142. According to theproposednew Article 9a of the Act on the National Council of the
Judiciary that would be introduced by the draft Act, the judge menolbéinge National
Council of the Judiciary would be elected e Sejmby a vote of a 3/8 majority in
the presence ddit least half of the statutory number of Deputiegrsuant to a new
Article 11a par 2, the entities authorized to nominate candidates for membership in the
National Council of the Judiciarghall be either a group of at least 2,000 nationals of
the Repubc of Poland who are over 18 years of age, have full legal capacity and enjoy
full public rights, or a group of at least 25 judges, excluding retired judges.

143. Theamendmentsade to the proposed modalities floe election of judge members to
the Council ly the Sejmdo not affect the recommendationsnade in he 2017
OSCE/ODIHR Final Opinion on Draft Amendments to the Act on the National Council
of the Judiciary and Certain Other Acts of Polambdeed, it is the very fact that the
vast majority of members fothe National Council of the Judiciary2{ out of 25
member} are selected by the Parliamenhat raise concerns with respect to the real
and perceived independencetioé Counciland is not compatible with the requirement
of impartiality.*** In such cass, political considerations may prevail when selecting
judge members(in addition to these possibly politically motivated appointments,
members of parliament and of the executlsosit on theCouncil, which was also call

138

See als@p. cit.footnote73( 2010 Venice Commi ssionds Report iPanl(udges).l ndependence
139

See qttp://www.sejm.gov.pl/sejm8.nsf/PrzebiegProc.xsp?nr=%423

140 gee sttp://www.sejm.gov.pl/Sejm8.nsf/agent.xsp?symbol=PROIJNOWEUST&Nrkjic8&Kol=D& Typ=UST>.

141 Op. cit.footnote10, pars 1215 (2017 OSCE/ODIHRFinal Opinion onDraft Amendments to the Act dhe National Council of the
Judiciaryand Certain Other Actsf Poland).

The ECtHR has expressly held that where bodies appointing the vast majority of council members were from the executive and
legislative branches, this constituted a structural deficiency that was not compatible with the principle of indeperalepcei(se
footnote 78, pars 112 and 117, particularly par 112 (ECti@fReksandr Volkov v. Ukraine 9 January 2013) . See al sc
Compliance Report of the Fourth Evaluation Round on Corruption Prevention in respdeimifers of Parliament, Judges and
Prosecutors for Serbia, par 99, where a majority of members of the Council for the Judiciary is elected by the Partiawtesre an
GRECO specifically recommended to change the composition of the High Judicial Caunpalticular by excluding the National
Assembly from the election of its members, provided that at least half of its members are judges elected by their pekshiagdize

ex officio membership of representatives of the executive and legislativerpo®ee also Venice Commissio@pinion on the
Constitution of Serbia,adopted by the Commission at its 70th plenary session (Venicd,8 1March 2007), par 70,
<http://www.yenice.coe.int/webforms/documents/?pdf=CBD(2007)004e>; and Venice Commission, pars -38, Preliminary

Opinion on the Proposed Constitutional Amendments regarding the Judiciary of UkedeP1(2015)016e, 24 July 2015, pars 36

37, <http://www.venice.coe.int/webforms/documents/?pdf=GRI[2015)016e>.
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144.

into question in the OSCE/ODIHRinal Opinion).*** The OSCE/ODIHR thereby
reiterates its recommendation to reconsider the principle of election of judge
members to the Councilby the Sejm and ensure instead that theyontinue to be

selectedby the judiciary.

Additional recommendations oproposals for amendments to the 204dt on the

National Council of the Judiciathat aimto enhance the representation of judges from

all court levels, increase the openness and transparency of the nomination and selection
process, and avoid corporatigre also availablan SubSections 3.1.2 and 3.1a3 the

2017 OSCE/ODIHR Final Opinion on Draft Amendments to the Act on the National
Council of the Judiciary and Certain Other Acts of Poland

8.  Additional Concerns Related to thelegislative Process

145. OSCE participating States have committeénsuret h a
the end of a public procedure, and [that] regulations will be published, that being the

146. The reorganisation of courts, including changes to jurisdiction and

condition for their applicabi I.'*Myepwer( 1990

t |l egislation wi

key commitments speciy hat A[ | ] egi sl ati on
of an open process reflecting the will of the people, either directly or through their
el ected r e (199 MescowaDoduments par 1845. The August 2017
Opinion provides additional guidance to ensure the effectiveness of public consultation
mechanisms (see par 134 of Annexlm)particular, when a reform of the judiciary is
envisagedthe judiciary should be consulted and play an active part in the ptiepaof

any legislation concerning their status and the functioning of the judicial Sy&(eee

par 135 of Annex 1)

w

be for

internal

reconfigurations, is something which countries magd toenter intofrom time to time

and is a legitimate subject for legislation. However, in view of the fundamental
importance of courts to the rule of law, great care must be taken to ensueythath
reorganisation is compatible with wastablished int@ational standards. The Venice
Commission has recommended that legislative proposals to reconfigure a court should
preferablybe at the initiative of a judicial council or similar independent body with
responsibility for the judicial systef’ In any casesuch bodiesdo not appear to have
been involved in deciding on the fundamental reorganisation and reconfiguration of the
Supreme Court set out in tiraft Act. It is also key thatwhen initiating fundamental
reforms of thejudiciary, which may affect eveyone as a potential user of the justice
system civil society organizations and the public at large amsulted and play an

active part in the process

143

144
145
146

147

Op. cit.footnote80, pars 23 and 32 (2007 CCJE Opinion No. 10 orCbencil for the Judiciary at the Service of Society)dop. cit.
footnote60, par 93 (2014 Report of the UNSR on Judicial Accountability); gmctit.footnotell2, p ar
Report onJudicial Appointments). See al&N Special Rapporteur on the Independence of Judges and LaRg@ait on Judicial

Accountability A/HRC/26/32, 28 April

2014,

32

par

(2007 Venice

<http://www.ohchr.org/EN/HRBodies/HRC/RegularSessions/Session26/Documents/A HRC 26 _32_ENG.DOC

Available at sttp://www.osce.org/fr/odihr/elections/14304
Available at <http://www.osce.org/fr/odihr/elections/14340

93,

Op. cit.footnote91, par 31 (2015 CCJE Opinion No. 18 on the Position of the JudiciarigsaRelation with the Other Powers of State

in a Modern Democracy).

Venice CommissionOpinion on Proposals Amending the Draft Law on the Amendments to the Constitution to Strengthen the

Independence of Judges of Ukraine CDL-AD(2013)034, 10
<http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=E8D[2013)034e>.

December

28,

pars

134,

4C
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147. Moreover, contrary to the abowveentioned principle on effective public consultations,

148.

149.

150.

the Draft Actwas submitted by the President of the Republic of Poland to the Sejm on

26 September 204*® and despite its aim ofeformming the highest court in the country,
hasnot beensubjectedso farto legitimate consultatian either with the bodies of the
judiciary and judges, or with the public or civil society organizatigiso, contrary to
the Explanatory
Statement to théraft Act does not mention the results of prior consultations nor

the requirement set out in Article 34 par 3 of the Rules oS#je**°

speify the various proposals and opiniaeseived

The President of the Republic hpsepared an Explanatory Statement to the Draft Act,
which lists a number of reasons justifying the contemplated refSrimyt does not
mention the research and impact assesd on which these findings are based. In

particular,little evidence is presented to demonstrate that the existing problems within

the Polish judiciaryand particularly the Supreme Cousggquire a legislative reformfo
this scale and could not be adsked through better implementation of the existing

laws, for exampleThe Explanatory Statement also does not outline whether and to
what extent thebenefits of the measures chosen by the authors of the Draft Act

outweigh their costs, including their neigatimpact on judicial independendé.also

does not demonstrate how the Supreme Court, under that new scheme, will be more
efficient, so that justice will be better renderésiven the potential impact of the Draft

Act on the independence of the judigiaand the rule of law, it is essential that such

legislation be preceded by andepth regulatory impact assessment, complete with a

proper problem analysis using evidesimsed techniques to identify thaostefficient

and effective regulatory option nl udi ng t he @ n g™ aldgdiheat i on o

with the requirements concerning explanatory statemerdfl bills listed in Article 34

par 2 of the Rules of theejm™?

Moreover, he Draft Act seeks to amend numerous provisions of other pieces of
legislation which wereonly recently adopted or amended. Théeses doubts as to
whether these continuous legal changes are part of any coherent policy involving a
thorough problem analysis and outline of the comparative costs and benefits of all
available plicy solutions. The volume of legislation amended in the field of the
judiciary, its piecemeal structure, level of detail and frequent amendments, could lead to
confusion,backlog in courtaand to a situation where individuals, including even legal

profesionals, may have difficulties understanding and implementing the relevant

legislation. Additionally, the manner in which these laws were amendey have

negative repercussions, not only with respect to the democratic legitimacy of the

legislation, but ao with respect to public confidence in public institutions in genAral.
comprehensive approach, involving a proper policy discusswgh all relevant
stakeholderand impact assessment at the outdwtuld underlie the reform process.

148
149

150
151

152

See dttp://www.sejm.gov.pl/Sejm8.nsf/agent.xsp?symbol=PROJNOWEUST&Nrkadencji=8&Kol=D&Typ=UST

See Atrticle 34 par 3 of th8tanding Orders of th&ejm of 30 July 1992s last amended in 2017 (e a f t er ASemi )e,s

available at: fittp://www.sejm.gov.pl/prawo/regulamin/kon7.f#m (in Polish) and at
<http://oide.sejm.gov.pl/oide/en/index.php?option=com_content&view=article&id=147gadhdingordersof-the-sejmof-the-
republicof-poland&catid=7&Itemid=81> (in English).

See qttp://www.prezydent.pl/download/gfx/prezydent/pl/defaultaktualnosci/5425/17/1/uzasadnienie>.sn.pdf

See e.g OSCE/ODIHR Report on the Assessment of the Legislative Process in the Republic of Ai@wokzer 2014), pars 448,

<http://www.legislationline.org/documents/id/19365
Op. cit.footnote149 Article 34 par 2 (199Rules of theSejm as last amended in 2017).
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In light of theabove,so farthe process by which the Draft Act was developed does not
conform to the aforesaid principles of democratic-faaking Any legitimate reform
process of such calibrehould be transparent, inclusive, extensive andhould
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involve effective comultations, including with representatives of the Supreme

Court, associationsof judges and other representativesof the judiciary, relevant

authorities, such as the Office of theCommissioner for Human Rights and civil

society organisations Such reform should also involve a full impact assessment

and a review of t he coengapbditg twithv elevamtme n d me
international human rights standards. The Polish legislator is therefore
encouraged to ensure that the Draft Act is subjeed to such consutations,

according to the principles stated above, at all stages of the lawaking process

particularly before the Parliament Adequate time shouldalso be allowed for this

purpose.

[END OF TEXT]
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ANNEX 1 - OSCE/ODIHR Opinion on Certain Provisions of the Draft Act on the
Supreme Court of Poland(30 August 2017} Opinion-Nr.: JUD-POL/313/2017 [AIC]

OPINION

ON CERTAIN PROVISION S OF THE

DRAFT ACT ON THE SUPREME COURT

OF POLAND

based on an unofficial English translation of certain provision®f the Draft Act

commissioned by the OSCE Office for Democratic Institutions and Human Rights

This Opinion has benefited from contributions made by Ms. Michéle RiveiRPksielent of the
International Commission of Jurists and former President ofthebec Human Rights Tribunal;
Professor Karoly Bard, Chair of the Human Rights Program, Legal Studies Department, Central
European University, Budapest; Mr. Murray Hunt, Director of the Bingham Centre for the Rule of
Law of the British Institute of Inteational and Comparative Law; Ms. Marta Achler, International
Human Rights Law Expert and PhD Researcher at the Department of Law of the European University

Institute, Florence; anls. Alice Thomas, International Human Rights Expert.
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l. INTRODUCTION

1. On 17 July 2017, the OSCE Office for Democratic Institutions and Human Rights

(he ei nafter “OSCE/ ODI HR") received a requ
Supreme Court of Poland to review certain provisions of the Draft Act on the Supreme
Court (hereinafter “Draft Act”), which ha

the Parlianent) on 12 July 2017.

2 On 19 July 2017, the OSCE/ ODI HR responded
readiness to prepare a legal opinion on the compliance of said provisions with
international human rights and rule of law standards and OSCE hunraandion
commitments.

3.  The first reading by the Sejm in plenary occurred on 18 July 2017, and the second
reading the day aftelOn 20 July 2017, during the third reading, the Sejm adopted the
Draft Act with a series of amendments, which have been taleadobunt in the legal
analysis contained in this legal review. The Opinion therefore reviews Articles 3 par 3,
31 and 37, 41 par 7, 54 and &4, 60, 62, 80@1 and 9596 (new numbering) of the
Draft Act, as requested by the First President of the Sup@one.

4.  On 22 July 2017, hence ten days following its submission to the Sejm, the Senate
approved the Law on the Supreme Court without amendments

5. On 24 July 2017, the President of the Republic decided to refer the Act back to the Sejm
pursuant to Article 12 par 5 of the Constitution of the Republic of Pofafzhased on
concerns as to its legality and in particular the potential role of the General Public
Prosecutor, who also holds the office of the Minister of Justice, in the oversight and
control of the Summe Court, as proposed by the Draft Rét.

6. This Opinion was prepared in response to the aboeationed request.

. SCOPE OF REVIEW

7. The scope of this Opinion covers only the Articles of Braft Act submitted for
review, except for cases where the OSOBIHR deemed it necessary to refer and
analyse other provisions in the interests of comprehensiveness, including key provisions
of the Constitution of the Republic of Poldrt her ei nafter fAthe Con
limited, the Opinion does not constitutefudl and comprehensive review of the Draft
Act or of the entire legal and institutional framework regulating the judiciary in Poland.

8. The Opinion raises key issues and provides indications of areas of concern. The ensuing
recommendations are based oreinational standards, norms and practaesvell as

¥ Article 122 par 5 dfthe Président@itire Republicthasi not mefersetl e bill o:the Eonstituticbahal in
accordance with para. 3, he may refer the bill, with a justification, to the Sejm for its reconsideration. If the sgidsibd again by
the Sejm by a threfifths majority vote in the presence of at least half of the statutory numii2emities, then, the President of the
Republic shall sign it within 7 days and shall order its promulgation in the Journal of Laws of the Republic of Prkmuk Ustaw
If the said bill has been passed by the Sejm, the President of the Republiagbaib right to refer it to the Constitutional Tribunal in
accordance with the procedure prescribed in para. 30.

% See the Statement by the President of the Republic of Poland Andrzej Duda of 24 July 2017
<http://www.prezydent.pl/aktualnosci/wypowiedziezydentap/wystapienia/art,256 ,0swiadczeiigezydentaerp-ws-ustawdot
wymiaru-sprawiediwosci.htmb.

%5 Constitution of the Republic of Poland of 2  April 1997 as last amended in 2009,
<http://www.sejm.gov.pl/prawo/konst/polski/konl.ti#m (in Polish) and
<http://legislationline.org/documents/action/popup/id/16683/prexiéw English).
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10.

11.

12.

13.

14.

relevant OSCE human dimension commitmenibe Opinion also highlights, as
appropriate, good practices from other OSCE patrticipating States in this field.

The Opinion also makes reference to the findiagd recommendations contained in the
OSCE/ODIHR Final Opinion on Draft Amendments to the Act on the National Council
of the Judiciary and Certain Other Acts of Polgnblished on 5 May 2017 (hereinafter
2017 OSCE/ ODI HRY paiticukarly wiere thenproaisions)of the Draft
Act make reference to the National Council of the Judiciary. The Draft Act in question
was adopted by the Sejm on 12 July 2017 and by the Senate on 15 July’ZDi 24

July 2017, the President of the Republic also decidedfer this Draft Act back to the
Sejm pursuant to Article 122 par 5 of the Constitution of the Republic of Poland.

Moreover, in accordance with th@onvention on the Elimination of All Forms of
Discrimination against Woméi¥( her ei naf t er /2008 DROEAJtionand t |
Plan for the Promotion of Gender Equdiifiand commitments to mainstream a gender
perspective into OSCE activitieprogrammes and projectthe Opi ni ondés anal
seeks to take into accouthte potentially different impact of the DraftcAon women

and men, as judges or as lay persons.

This Opinionis based on an unofficial English translation of certain provisions of the
Draft Act commissioned by the OSCE/ODIHR, which is attached to this document as
an AnnexErrors from translation magsult.

In view of the above, the OSCE/ODIHR would like to make mention that this Opinion
does not prevent the OSCE/ODIHR from formulating additional written or oral
recommendations or comments on respective legal acts or related legislation pertaining
to the legal and institutional framework regulating the judiciary in Poland in the future.

.  EXECUTIVE SUMMARY

The Draft Act under review makes some changes to the structure of the Supreme Court
of Poland and introduces new provisions regarding the statireprent and discipline

of Supreme Court judges, among others. Upon entry into force, the Draft Act will lead
to the compulsory retirement of all existing Supreme Court judges, thus amounting to a
de factodismissal of the entire Supreme Court bench, edtbese judges designated by

the Minister of Justice (who is also the General Public Prosecutor of Poland), and
approved by the President for retention. The Draft Act also regulates the recruitment of
new replacement judges to the Supreme Court througto@egs controlled by the
executive, that is, the Minister of JustiGeheral Public Prosecutand the President of

the Republic. The Draft Law further introduces provisions, which secure the control of
the Minister of Justic&eneral Public Prosecutover disciplinary proceedings initiated
against judges of the Supreme Court.

Every State is entitled to reform its judicial system and the legal framework in which its
courts and judges operate providing that it respects longstanding international human

156

157
158

159

OSCE/ODIHR,Final Opinion on Draft Amendments to the Act on the National Council of the Judiciary andnGetteer Acts of
Poland 5 May 2017 <http://www.legislationline.org/search/runSearch/1/type/2/country/10/topic/9

See qttp://www.sejm.gov.pl/sejm8.nsf/PrzebiegProc.xsp?nr=%423

UN Convention on the Elimination of All Forms of Discrimination against Woméne r e i n a f t e adoptédChy Gandral )
Assembly resolution 34/180 on 18 Dedger 1979. The Republic of Poland ratified this ConventioB0duly 1980

See par 32 of th©®SCE Action Plan for the Promotion of Gender Equaitippted by Decision No. 14/04, MC.DEC/14/04 (2004),
<http://www.osce.org/mc/23295?download=true
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rights standards and OSCE commitmeimsthis regard, lie proposed provisions raise
serious concerns with respect to key democratic principles, in particular the separation
of powers and the independence of the judiciary, which are entrenched in international
treaties ratified by Poland and the Constitution of Poland.

15. The provisions reviewed are inherently incompatible with international standards and
OSCE commitments on the independence and impartiality of the judiciary and should
not be adopted. This apmien particular to those provisions concerning the statutory
retirement of existing Supreme Court judges, the appointment of replacement judges,
and the enhanced involvement of the Minister of Justice/General Public Prosecutor in
disciplinary proceedingsrbught against Supreme Court judges. Other provisions that
provide the executive branch with a stronger role in judicial administration (see Sub
Section 3.1infra) or perpetuating and entrenching inequality between women and men
should also be reonsiderd (see Suisection 6.1infra).

16. Since the Draft Act does not appear to have been consulted widely with key
stakeholders, especially those who will be affected by it, such as members of the
Supreme Court and of the judiciariiet OSCE/ODIHR would also liketreiterate that
when initiating fundamental reforms of the judicial system, the judiciary and civil
society should beonsulted and should ideally play an active part in the process, as
specified inkey OSCE commitments (1990 Copenhagen Document, paan8.8991
Moscow Document, par 18.1Any legislative proposals on judicial reform should be
subject to inclusive, extensive and effective consultations at all stages of the law
making process, from the early stages of pefiaking through the parliamenyaestage
of the discussions, up until the law is adopted.

17. In light of international human rights and rule of law standaru$ good practiceshe
OSCE/ODIHR advises that the Draft Act be rejected in its entirety and, in particular, in
light of the following key recommendations

A. to remove Articles 8B1, 95 and 96 regarding the compulsory retirement of
existing Supreme Court judges, the procedure for their retention and the process
for the appointment of replacement judges from the Transitional Provisidhe of
Draft Act; [par 109]

B. to delete all provisions conferring on the Minister of Justice a role in disciplinary
proceedings against Supreme Court judges, in particular Articles 54 and 57 as
well as pars 4 and 5 of Article 56 of the Draft Act, while alsmaeing the
President of the Supreme Court who directs the Disciplinary Chamber and the
General Public Prosecutor from the list of persons who may request the institution
of a disciplinary inquiry under Article 56 par 1 of the Draft Act; [par 55]

C. to remowe Article 41 par 7, which foresees an additional allowance for judges
sitting in the Disciplinary Chamber; [par 62]

D. to reconsider the extensive involvement of the President of the Republic and of
the Minister of Justice in the adoption of the Rules aicBdure of the Supreme
Court (Article 3 par 2), and instead retain the current system; [pars 37 and 41]

E. to retain thepresent mandatory retirement age of 70 years for both men and
women judges, while removing provisions concerning possible extensions of
savice and those pertaining to an earlier optional retirement age for women
Supreme Court judges, especially as the latter risk perpetuating and entrenching
inequality, [pars 117 and 122] and

47



OSCE/ODIHR Opinion on Certain Provisions of théraft Act on the Supreme Court of Poland (as
of 26 September 2017)

F. to entrust the First President of the Supreme Court or some offher or
institution independent of the executive with the power to approve external work
or business activities of judges and clearly circumscribe the limitations imposed
on retired judgegpars 127128]

Given the many references in the Draft Act te National Council of the Judiciary, the
OSCE/ODIHR also takes this opportunity to reiterate the findings and recommendations
of its 2017 Final Opinion, as relevant, in particular its key recommendation to refrain
from adopting the Draft Amendments to th@11 Act on the National Council of the
Judiciary, as of 17 July 2017 (see Stdrction 7infra).

Additional Recommendations, highlighted in bold, are included in the text of the
Opinion.

IV. ANALYSIS AND RECOMMENDATIONS

1. The Role and Status of the Supreme Cotiof Poland

18. Article 10 of the Constitution of the Rep
government of the Republic of Poland shall be based on the separation of and balance
bet ween t he |l egi sl ati ve, executjudiciary and |
specifically, Article 175 ofth€ onst i t uti on provides that #dt
in the Republic of Poland shall be implemented by the Supreme Court, the common
court s, administrative courts astatesthmat!| i t ar
the Supreme Cours mandated to adjudicate upon the validity of elections to the Sejm
and the Senate (Article 101 par 1) and of the President of the Republic (Article 129 par
1), to determine the validity of referenda (Article 125 par 4J, tanexercise supervision
over common and military courts regarding judgments and other activities specified by
the Constitution and statutes (Article 183).

19. Article 176 par 2 of the Constitution specifies that the organizational structure and
jurisdiction as well as procedure of the courts shall be specified by statute. The rules
concerning the organizational structure, the status, rights and duties of Supreme Court
judges as well as their disciplinary responsibility, and the proceedings before the
SupremeCourt, are currently laid out in the 2002 Act on the Supreme Court (hereinafter
Athe 2002 Acto), wh i c'f’ Amy matter hat egulatedrbethed e d |
2002 Act shall be governed by the Act on the Organisation of Common burts
(Article 8 of the2002 Act).

20. The changes introduced by the Draft Act in comparison to the 2002 Act relate primarily
to reorganizing the four existing Chambers of the Supreme €dirmto two Chambers
dealing with public and private law respectively, as well as the esttaidint of a new

0 For the Polish version of the 2002 Act on the Supreme Court as of 22 July 2016, see
<http://www.legislationline.org/documents/id/213/5For an English version of the same Act as of 8 February 2013, see
<http://www.legislationline.org/documents/id/2174

161 For thePolish version of the 2001 Act on the Organisation ah@won Courts, as well as latest amendments to the Act adopted on 12
July 2017, see
<http://dziennikustaw.gov.pl/Wyszukiwanie/tabid/114/Default.aspx?Title=Prawo%20ustroju%20s%C4%85d%C3%B3w%20powszechn
ych%200raz%20niekt%C3%B3rych%20innych%20ustawor an English version of the same Act as of 1 January 2016, see
<http://www.legislationline.org/download/action/download/id/6754/file/Poland_Law_Common_Court Organisation_2016. en.pdf

162 j.e., theCivil Chanber, Criminal Chamber, Labour Law, Social Security and Public Affairs Chamber and Military Chamber (see Article
3 par 1 of the 2002 Act).
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special Disciplinary Chamber (Article 2 of the Draft Act). The latter shall be in charge
of disciplinary proceedings for all legal professions including lawyers, legal counsellors,
notaries, judges of military courts, judges of common epugrosecutors and
prosecutors of the Institute of National Remembrance (see Article 5 of the Draft Act)
(see also par 7d#hfra regarding the existing system).

21. The Draft Act also confers on the Minister of Justice the possibility to appoint a
representate who will have the power to initiate disciplinary proceedings against any
Supreme Court judge (Article 54 of the Draft Adt)is worth emphasizing here that,
since the entry into force of the new Law on the Prosecution SemideMarch 2016,
the furctions of theGeneral Public Prosecutare exercised by the Minister of Justice
(see Article 1 par 2 sentence 2 of the new Law).

22. Under the Draft Act, the executive branch will also have enhanced prerogatives; in
particular, the executive will be able determine the rules of procedure of the Supreme
Court, including the total number of Supreme Court judges, the Chambers in which they
serve and the division of cases between Chambers (Article 3 of the Draft Act). A
number of new provisions further concehe conditions and procedure for becoming a
Supreme Court judge, as well as the status, retirement and discipline of such judges. In
particular, the Draft Act thus provides the Minister of Justice, who also holds the office
of theGeneral Public Prosecutawith nearcomplete control over the Supreme Court.

23. The transitional provisions of the Draft Act introduce the compulsory retirement of all
current judges of the Supreme Court. Exceptionally, judges proposed by the Minister of
Justicezeneral Public Prosator and approved by the President of the Republic may
remain in office, following a noiinding opinion provided by the National Council of
the Judiciary. If former Supreme Court judges request to serve in other courts, such
request would need to be apped by the Minister of Justidgéneral Public Prosecutor
The Draft Act also provides the procedures and modalities for recruiting new judges to
the Supreme Court.

24. As a consequence of these modifications, the Draft Act introduces amendments to other
acts namely the Codes of Civil and of Criminal Procedure, the 1997 Act on the
Organisation of Military Courts, the 1998 Act on the Institute of National
Remembrance, the 2001 Act on the Organisation of Common Courts, the 2001 Code of
Proceedings in Misdemeamo Cases, the 2011 Act on the National Council of the
Judiciary, and the 2016 Law on Public Prosecution. It is worth noting that Article 10 par
1 of the Draft Act provides that HAany mat
by the Actonthe Orgagiat i on of Common Courtso.

2. International Standards and OSCE Commitments on the Independence of
the Judiciary

25. The independence of the judiciary is a fundamental principle and an essential element of
any democratic state based on the rule of'fivAs staed in the OSCE Copenhagen

163 See UN Human Rights CounclResolution on the Independence and Impartiality of the Judiciary, Jurors and Assesgbrthe
Independence of Lawyer8/HRC/29/L.11,30 June 2015, kttp://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/2%#| Wwhich
s t r e thes importafice of ensuring accountityj transparency and integrity in the judiciary as an essential element of judicial
independence and a concept inherent to the rule of law, when it is implemented in line with the Basic Principles oretitehudepf
the Judiciary and other relevantiman rights norms, principles and standards

49


http://ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/29/L.11

OSCE/ODIHR Opinion on Certain Provisions of théraft Act on the Supreme Court of Poland (as
of 26 September 2017)

Document 1990, Athe rule of | aw does not
regularity and consistency in the achievement and enforcement of democratic order, but
justice based on the recognition and full acceptanceeo$upreme value of the human
personality and guaranteed by institutions providing a framework for its fullest
expressiono (par 2).

26. The principle of the independence of the judiciary is also crucial to upholding other
international human rights standaf@&.More specifically, the independence of the
judiciary is a prerequisitt 0 t he br oader g u aighttoa fairerialof ev e
l.e., to afair and public hearing by a competent, independent and impatrtial tribunal
established by law and by an agotable judiciary This independence means that both
the judiciary as an institution, but also individual judges must be able to exercise their
professional responsibilities without being influenced by the executive or legislative
branches or other extetrsources.

27. The independence of the judiciary is also essential to engendering public trust and
credibility in the justice system in general, so that everyone is seen as equal before the
law and treated equally, and that no one is above the law. Wieilg $tate is entitled
to reform its judicial system and the legal framework in which its courts and judges
operate, reform of the judiciary must respect longstanding international standards on the
independence of the judiciary, the separation of powerstendute of law, as well as
the principle of equality between women and men.

28. At the international level, it has long been recognized that litigants in both criminal and
ci vil matters have the right to a fair h
tibunal 0, articulated in Article 10 of the
reflects customary international law, and subsequently incorporated into Article 14 of
the International Covenant on Civil and Political Rights( her ei naft er fAt he
The institutional relationships and mechanismsquired for establishing and
maintaining an independent judiciary are the subject otifdeBasic Principles on the
Independence of the Judicia1985)!%° and have been further elaborated in the
Bangalore Pinciples of Judicial Conduc2002)**’ International understanding of the
practicalrequirements of judicial independence continues to be shaped by the work of
international bodies, including the UN Human Rights Committee and the UN Special
Rapporteur onhte Independence of Judges and Lawykrsts General Comment No.
32 on Article 14 of the ICCBRhe UN Human Rights Committee specifically provided
t hat States should ensure fAthe actual i n
interference by the exact i ve branch and | egislaturebo
guaranteeing the independence of the judiciary, protecting judges from any form of
political influence in their decisiemaking through the constitution or adoption of laws,
and establishing clear rqrcedures and objective criteria for the appointment,

164 See e.g.OSCE Ministerial Council Decision No. 12/05 on Upholding Human Rights and the Rule of Law in Criminal Justice Bystems
December 2005, tp://www.osce.org/mc/17347?download=true

85 UN International Covenant on Civil and Political Rigfftsh e r e i | nCaCf P, Reoptediby the UN General Assembly by resolution
2200A (XXI) of 16 December 1966. The Republic of Poland ratified the ICCPR btaféh 1977

%6 UN Basic Principles on the Independence of the Judic@mgiprsed by UN General Assembly resolutions 40/32 of 29 November 1985
and 40/146 of 13 December 198%http://www.ohchr.org/EN/Professionalinterest/Pages/IndependenceJudiciary.aspx

67 Bangalore Principles of Judicial Condyadopted by the Judicial Group on Strengthening Judicial Integrity, which is an independent,
autonomous, nefor-prdfit and voluntary entity composed of heads of the judiciary or senior judges from various countries, as revised at
the Round Table Meeting of Chief Justices in the Hagu @8ovember 2002), and endorsed by the UN Economic and Social Council
in its resolition 2006/23 of 27 July 200&http://www.unodc.org/pdf/crime/corruption/judicial_group/Bangalore_principles.p8ée
alsoMeasures for the Effective Implentation of the Bangalore Principles of Judicial Cond{2&10), prepared by the Judicial Group
on Strengthening Judicial Integrity,
<http://www.judicialintegritygroup.org/images/resources/documents/BP_Implementation%20Measures_&ngl.pdf
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remuneration, tenure, promotion, suspension and dismissal of the members of the

judiciary and disciplin®ry sanctions taker

29. As a member of the Council of Europe, Poland is also boundhéyEuropean
Convention for the Protection of Human Rights and Fundamental Freéfoms
(hereinafter ithe ECHRO), particularly
entitl ed t o a fair and publ i c hearing
estab i shed byetawmi nd§8owhether a body <can
according to Article 6 par 1 of the ECHR, the European Court of Human Rights
(hereinafter AECt HRO) dnten slia, dtker manneraaf i o u s
appointment of its membeasd their term of office, the existence of guarantees against
outside pressure and whether the body presents an appearance of indepéhdence.

30 The Counci l of Europeds Commi ttee of Mi
fundamental judicial independencemmiples in itsRecommendation CM/Rec(2010)12
on Judges: Independence, Efficiency and Responsihfiffiewhich among others
expr es sl y [tetaathosty takind dectision on the selection and career of
judges should be independent of the execwtived | egi sl ati ve powers
A s]ecurity of tenure and irremovability
judgeso The ®piniodwil) also make reference to the opinions of the
Consultative Council of European Judges (CCIEn adisory body of the Council of
Europe on issues related to the independence, impartiality and competence of judges,
and to the opinions and reports of the European Commission for Democracy through
Law (hereinafter fVenice Commi ssiono).

31. As a Member State dhe European Union (EU), Poland is also bound by EU treaties
and is obliged to respect the main values upon which the EU is based, including the rule

168

UN Human Rights Committe&eneral Comment No. 32 on Atrticle 14 of the ICCPR: Right to Equality before Courts and Tribunals and

to Fair Trial, 23 Augwst 2007, par 19,

<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CCPR%2fC%2fGC%2f32&bang=en

% The@wuncil of Europeéds Convention for the Protection of Human
November 1950, entered into force on 3 September T¥&8Republic ofoland ratified the ECHR on 19 January 1993.

10 SeeEuropearCourt of Human Rights (ECtHRE;ampbell and Fell v. the United Kingda#pplication no. 7819/77, 7878/7jidgment

of 28 June 1984 par 78, fttp://hudoc.echr.coe.int/eng?i=087456>. See als®luj i ¢ v . (ApPlicaticn had. 22330/05udgment

of 5 May 2009, par 38, dttp://hudoc.echr.coe.int/eng?i=691144>; and OleksandrVolkov v. Ukraine(Application no. 21722/11,

judgment of 25 May 013, par 103, $ttp://hudoc.echr.coe.int/eng?i=001587 3.

Council of Europe Recommendation CM/Rec(2010)12 of the Committee of Ministers to Member States on Judges: Independence,

Efficiency and Responsibilitiesadopted by the Committee of Ministers on 17 November 2010 at the 1098th meeting of the Ministers'

Deputies,

<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CM/Rec(2010)12&Language=lanEnglish&Ver=original&BackColorinternet=C3C3C3&Ba

ckColorintranet=EDB021&BackColorLogged=F5D383&direct=true

Availableat <http://www.coe.int/t/dghl/cooperation/ccje/textes/Avis_erxagarticularly CCIEQpinion No. 3 (2002) on the Principles

and Rules Governing Ju darticdar EtHts, mtommatbie Bahavibur ahd Imphdiaik® Novenrtber 2002,

<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2002)OP3&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorinte

rnet=FEF2E0&BackColorintranet=FEF2E0&BackColorLogged=c3c3c3&direct=trugee also CCJIEQpinion No. 1 (2001) on

Standards Concerning the Independence of the Judiciary and the Irremovability of Ju@$esNovember 2001,

<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2001)OP1&Sector=secDGHL&Language=lanEnglish&Ver=original&BackColorinte

rnet=FEF2E0&BackColorintranet=FEF2E0&BackColorLogged=c3c3c3&direct=tiMagna Carta of Jdges,17 November 2010, par

13, <https://wed.coe.int/ViewDoc.jsp?p=8=CCJIE

MC(2010)3&Language=lanEnglish&Ver=original&BackColorinternet=DBDCF2&BackColorIntranet=FDC864&BackColorLogged=F

DC864&direct=true; andOpinion No. 18 (2015) on the Position of the Judiciary and its Relation with the Other Powers of State in a

Modem Democracy16 October 2015,

<https://wcd.coe.int/ViewDoc.jsp?p=&ReBC€IE(2015)4&Language=lanEnglish&Ver=original&BackColorinternet=DBDCF2&BackC

olorIntranet=FDC864&BackColorLogged=FDC864&direct=true

In particular European Commission for Democracy through Law (Venice CommidRig)rt on Judicial Appointments (200CDL-

AD(2007)028e, 22 June 2007, http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=8D[2007)028e>; Report

on the Independence of tledicial System- Part I: The Independence of Judges (2010RL-AD(2010)004, 16 March 2010,

<http://www.venice.coe.int/webforms/documents/CBD(2010)004.aspx; andRule ofLaw Checklist CDL-AD(2016)007, 18 March

2016, <http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=B8D[2016)007e>.
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of law, as stated in Article 2 of the Treaty on European UHibArticle 47 of theEU
Charter of Fundameaal Rights whi ch is binding on Pol and

trial requirements pertaining to #Aan ind
established by | awo.

3. OSCE participating States have also commi
aod t he 1 mparti al operation of the public
justice fAwhich are essential to the full
and inalienable rights of all h'®mmae bei nc
1991 Moscow Documenf? participating States further committado fAr es p e ct
i nternational standards that relate to th
operation of the public judicial serviceo

of the judiciary is guaranteed and enshrined in the constitution or the law of the country
and is respected i n pr a®décisianéNo. 7/Q8mna Furtherd . 2 ) .
Strengthening the Rule of Law in the OSCE ARf08), the Ministerial Courlcalso
called upon OSCE participating States fito
law and to observe their OSCE commitments regarding the rule of law at both
international and national levels, including in all aspects of their legislation,

adm ni stration and judiciaryo, as a key el
OSCE ared’’ Further and more detailed guidance is also provided by the
OSCE/ODIHR Kyiv Recommendations on Judicial Independence in Eastern Europe,
South Caucasus and CealtrAsia ( 201 0) (hereinafter n2010
Recommendations on J%dicial I ndependenceo0)

33. Other useful reference documents elaborated in various international and regional fora
contain more practical guidance to help ensure the independence of itiaryud
including, among others:

- the reports of the UN Special Rapporteur on the Independence of Judges and

Lawyers!’®

- the reports and other documents of the European Network of Councils for the
Judiciary (ENCJYE°

- theEuropean Charter on the Statute ford@ies(1998)%' and

- the opinions of the OSCE/ODIHRealing with issues pertaining to judicial
councils and the independence of the judictdfy.

17 See the consolidetl versions of the Treaty on European Union, OJ C 326, 26 October 20it2.//eurlex.europa.eu/legal

content/EN/TXT/?uri=celex%3A12012M%2FTXT Article 2 of the Treey on Eur opean Union states: AThe
values of respect for human dignity, freedom, democracy, equality, the rule of law and respect for human rights, ireliglng ¢
persons belonging to minorities. These values are commdretémber States in a society in which pluralism,-dizerimination,
tolerance, justice, solidarity and equality between women and me

5 OSCE,Document of the Copenhagen Meeting of the Conference on the Human Dimension of tHEG@BRagers June29 July

1990), pars 5 and 5.12h#tp://www.osce.org/fr/odihr/elections/143804

OSCE,Document of the Moscow Meeting of the Conference on the Human Dimension of théMoS&#v, 10 Sptember4 October

1991), <http://www.osce.org/fr/odihr/elections/14340

7 OSCE,Ministerial Council Decision No. 7/08 on Further Strengthening the Rule of Law in the OSCEH&tsmki, 45 December
2008, ttp://www.osce.org/mc/35484

8 The OSCE/ODIHR Kyiv Recommendations on Judicial Independence in Eastern Europe, South Caucasus and C¢é20k0siere

developed by a group of independenperts under the leadership of ODIHR and the Max Planck Institute for Comparative Public Law

and International Law Minerva Research Group on Judicial Independeniaip£/www.osce.org/odihr/kyivree

Available at shttp://www.ohchr.org/EN/Issues/Judiciary/Pages/Annualaspx

Available at sttps://www.encj.ew.

European Charter othe Statute for JudgdStrasbourg, &0 July 1998), adoptdaly the European Association of Judges, published by

the Council of Europe [DAJ/DOC (98)23https://wcd.coe.int/ViewDofsp?p=&id=1766485&direct=true

Available at sttp://www.legislationline.org/search/runSearch/1/type/2/topic/9

176

179
180
181

182

52


http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012M%2FTXT
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012M%2FTXT
http://www.osce.org/fr/odihr/elections/14304
http://www.osce.org/fr/odihr/elections/14310
http://www.osce.org/mc/35494
http://www.osce.org/odihr/kyivrec
http://www.ohchr.org/EN/Issues/Judiciary/Pages/Annual.aspx
https://www.encj.eu/
https://wcd.coe.int/ViewDoc.jsp?p=&id=1766485&direct=true
http://www.legislationline.org/search/runSearch/1/type/2/topic/9

OSCE/ODIHR Opinion on Certain Provisions of théraft Act on the Supreme Court of Poland (as
of 26 September 2017)

34. Finally, given the role of the Supreme Court in electoral matters, it is worth
emphasizing thathe administratim of democratic elections requires that election
administration bodieperform their duties in a professional and impartial manner,
independent from any political interests, and that their acts and decisions be subject to
judicial review®® As stated in theOSCE/ODIHR publication ofResolving Election
Disputes in the OSCE Area: Toward a Standard Election Dispute Monitoring System
(2000)!#* decisions made by independent and impartial authorities, which are
responsible for supervising the conduct of electishgll be subject to appeal with an
independent and impatrtial judicial authority (par A.5). For all types of election disputes,
the decisions of the higher electoral body should be reviewable by the highest body of
the judiciary whose ruling should then HWmal (par B.10). Only transparency,
impartiality and independence from politically motivated manipulation will ensure
proper administration of the entire electoral proc&ss.

3. The Internal Organization and Functioning of the Supreme Court of Poland

3.1. TheRules of Procedure of the Supreme Court

35. Article 3 par 2 of the Draft Act provides
upon the request of the Ministry of Justice and after consulting the National Council of
the Judiciary, shall determine, bway of regulation, the rules of procedure of the
Supr e me BYanirastaocording to Article 3 par 2 the 2002 Act, the rules of
procedure are currently adopted by the General Assembly of Justices of the Supreme
Court. These rules encompass a number ok ey aspects of t he
functioning, including the total number of positions of Supreme Court judges and
respective allocations per Chamber, thetailed division of cases between chambers
and the rules of internal conduct, among others (&r8par 2 of the Draft Act).

36. Under Article 6 of the ECHR, everyone i s
i ndependent and i mpartial tribunal establ i
| aw, the purpose of thArtieclme n@stablkioskeadc
judicial organisation in a democratic society [does] not depend on the discretion of the
Executive, but t hat It [ 1 s] regul ated by
countries where the law is codified, can orgaiosadf the judicial system be left to the
discretion of the judicial authorities, although this does not mean that the courts do not
have some | atitude to inter P%Moteover,ire r el e
principle, the judiciary should be invad in all decisions which affect the practice of
judicial functions (e.g., the organisation of courts, procedures, other legisi&fiés).
stated by t he Veni ce Commi ssi on, Afi]t
involvement of the executive (Ministryf dustice) in adopting court rules for internal

8 See e.g., UN Human Rights CommittéBeneral CommenNo. 25 on Article 25 of the ICCPR7 August 1996, par 20,

<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Doadlaspx?symbolno=CCPR%2fC%2f21%2fRev.1%2fAdd.7&Langzen

whi ¢ h pr o&niindlependentelactoral authority should be established to supervise the electoral process and to ensure that it is

conducted fairly, impartially and in accordance with esisti¢d laws which are compatible with the Coveaant

Available at sttp://www.osce.org/odihr/elections/17567

See OSCE Existing Commitments for Democratic Elections in OSCE participatingte$t (2003), Section 4,

<http://www.osce.org/odihr/elections/13957See alsd/enice CommissionCode of Good Practice in Electoral Matters, Guidelines

and Explanatory Repaqrtl819 October 2002, pa68, <http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL

AD(2002)023reve>.

18 ECtHR, Fruni v. Slovakia(Application no. 8014/07, jugiment of 21 June 2011), par 134ht#://hudoc.echr.coe.int/eng?i=001
105236

187 Op. cit.footnote 20, par 9 (2010 CCJE Magna Carta of Judges).
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37.

38.

39.

operation and procedure and delegate the adoption of the internal regulation and rules of
procedure to the courts, W Actoiding ta the | i
Commentary on the Bangalore Principlese of the minimum conditions for judicial
independence, alongside security of tenure and financial security, is institutional
independence, that is, independence with respect to matters of administration that relate

directly to the exercise of the juditifunction®®

Consequently, the internal organization of the Supreme Court and all related
administrative tasks should not be subject to external interference, nor should it be
under the direction of the Minister of JustiGeheral Public Prosecutor thePresident

of the Republic. Indeed, the Supreme Court would appear to be better suited to lay
down its own rules of internal conduct and the division of cases between chambers, if

mi

the aim is to guarantee the caeBpabzsofef fic

the Draft Act).The legal drafters should therefore remove any provisions which
mandate the involvement of the President of the Republic and of the Minister of
Justice/General Public Prosecutor in the adoption of the Rules of Procedure ofegh
Supreme Court.

Regarding the determination of the total number of judicial positions in a court, the

Veni ce Commi ssi on has consider ed t hat it h

assessment on the number of Supreme Court judges and of the needefqudges is
usually the legislator or the High Council of Justice, given that the choice depeads,

alia, on the available budgetary means, which cannot be determined by the Supreme
Court judges. It is nevertheless highly recommended that the legistdes into

consideration the opinion of the SAspreme

further elaborated in SuBection 8infra, the proposed reforms were not subject to an
open and meaningful process of consultation or debate, also with thkenseai the
Supreme Court itself and the judiciary in general. While the Supreme Court has issued
its own opinion on the Draft A¢t* based on its obligation to provide its opinion on
draft laws concerning the judiciary found in Article 1 (3) of the 2002, Atcis
understood that the proposed Draft Act no longer includes such role for the Supreme
Court (see par 13@fra).

The powers granted to the Minister of Justice/General Public Prosecutor and the
President of the Republic in Article 3 par 2 of the Draft are extremely wide, and

i nclude the determination of the number
power to reduce the number of judicial posts, which could force Supreme Court judges
to vacate their offices. The executive should not heepossibility of singldandedly
reducing the number of judges (see also comments on ceargasization and re
appointment/transfer of judges in pars-7@infra). In any case, security of tenure

188

189

190

191

Venice CommissionQpinion on the Draft Law orhe Courts of Bosnia and Herzegovir@DL-AD(2013)015, 15 June 2013, par 70,
<http://www.venice.coe.int/webforms/documents/?pdf=CAD(2013)015e>.

UNODC, Commentary on the Bangalore Principles of Judicial Conduct(September 2007), par 26,
<https://www.unodc.org/unodc/en/corruption/tools_and_putitinatcommentarpn-the-bangaloreprinciples.htmib, which states A A n
external force must not be in a position to interfere in matters that are directly and immediately relevant to the\adfudictédin, for
example, assignment of judges, sittingsta# tourt and court lists. Although there must of necessity be some institutional relations
bet ween the judiciary and the executive, such r el @mualidsputes mu st
and in upholdingthela@nd val ues of the constitution. o

Venice Commissionjoint Opinion of the Venice Commission and the Directorate of Human Rights (DHR) of the Directorate of Human
Rights and the Rule of Law (DGlI) of the Council of Europe, on the draft Law on Amendntkat®tganic Law on General Courts of
Georgia,CDL-AD(2014)031, 14 October 2014, par 1%itkp://venice.coe.int/webforms/documents/?pdf=CGBID(2014)031e>.

Available at

<http://www.sn.pl/aktualnosci/SiteAssets/Lists/Wydarzenia/NewForm/2017.07.18 Opinia.o.projekciemSadzie.Najwy%C5%BC
szym_druk.1727.paf
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should be guaranteed and legislation should protegegiérom any kind of potentially
forced resignations. The Draft Act should reflect these principles, to ensure that it is not
in conflict with international standards set out above, as well as with the provisions of
the Constitution of Poland, particularitg Article 180 par 1 on the irremovability of
judges and Article 183 par 3 on the appointment of the First President of the Supreme
Court of Poland.

40 As to the determination of O6rules of intet
cover. Hene , this power may be used to detern
relevant to the adjudicative functiono (e
court), which means that the executive would be in a position to interfere in matters of
judicial administration, thus potentially undermining judicial independétfcalso, in
principle, such rules of internal conduct should be drawn up by the judges themselves
and should be sefegulatory instruments generated by the judiciary itS8klaving the
executive determine such rules, as provided in the Draft Act, would appear to be an
unnecessary step that affects the independence and the ability of the Supreme Court to
govern itself.

41. In light of the foregoingjt is recommended that the powers of the exative to
determine the rules of procedure of the Supreme Court, including the number of
Supreme Court judges and the rules of internal conduct, be removed from Article
3 of the Draft Act and to instead retain the current system

3.2. Case Allocation

42. The Supeme Court is headed by a First President and presidents of the Supreme Court
shall direct the work of the respective chambers (Articles 13 and 14 of the Draft Act).
Article 62 par 1 provides that cases shall be allocated and court formations decided by
the President of the Supreme Court, who directs the work of the chamber in question.
This provision should be read in conjunction with Articles 95 and 96, whereby the new
presidents of each of the (new) chambers will effectively be proposed by the Minister of
JusticeGeneral Public Prosecut@nd approved by the President following a -non
binding recommendation by the National Council of the Judiciary (se€S8ciimon 5
infra and Article 96 par 2 of the Draft Act). THaraft Act does not set outbjective
citer i ' @a for case allocation, apart from the
t heir receipt unl ess a speci al provi sion
provision further states that fheBdpremepar t i ¢
Court may order a case to be heard out 0
vague, and open to (potentially different) interpretation.

43. While the rule regarding the chronological order in which cases are heard may be
justified to ensure &air hearing within a reasonable time, this has to be balanced with
other considerations such as the possibly urgent nature of a case, or its importance in
political and social terms, as well as the more general principle of the good
administration of jusce!®® In principle, the allocation of cases to individual judges

2 Op.citf oot note 37, pars 26 (c) (2007 UNODCés Commentary on the Ban
193 Op. cit. footnote 20, pars 48 (i) and 49 (i) (2002 CCJE Opinion No. 3 on the Principles aacsRulGover ni ng Judgesod Pr
Conduct).
19 See e.g., although in cases of constitutional justice, ECBRmann v. Germarfpplication no. 20024/92, judgment of 16 September
1996), par 56, kitp://hudoc.echr.coe.int/eng?i=067999>; and Venice Commissio@pinion on the Amendments to the Act of 25 June
2015 of the Constitutional Tribunal of Poland CDL-AD(2016)001, 11 March 2016, pars -b8,
<http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=BD[2016)00te>.
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44,

45.

should be based on objective and transparent criteria that are established in tmvance
enhance transparency and avoid the unequal distribution of '‘@a&sneral rules of

case allocationifcluding exceptions) should be formulated by law or by special
regulations prepared on the basis of the law, e.g. court regulations laid down by the
presidium or president of a court in consultation with the assembly of judges of that
court!®® Although it may not always be possible to establish a fully comprehensive
abstract system that applies in all cases, exceptions should be justified and the criteria
for decisions on case allocation taken by the court president or presidium shall be

defined in advancen the basis of objective criteri&.

4. Disciplinary Proceedings against Supreme Court Judges and other Legal
Professionals

The Explanatory Statement to the Draft Act emphasizes that one of the most important
elements of the Supreme Court reform is the meabf a new and autonomous
Disciplinary Chamber within the Supreme Court to deal with disciplinary cases against
Supreme Court judges and other legal professionals (see pairé0 It further states

that such changes are necessary to enhance impadiad effectiveness in disciplinary
matters and avoid the risk of professional corporatism. In that respect, it is worth
referring to the | atest findings from the
Corruption (GRECO) regarding corruption preventiin respect of judges in Poland
from March 2017% including aspects relating to discipline. In its report, GRECO
noted that all recommendations concerning corruption prevention within the judiciary
have been implemented satisfactorily, except for recamdatéon ix which it
considered as only partly implemented given the need to improve scrutiny of asset
declarations submitted by judges.

41. The Mi ni ster of Justice/ Gener al Publ
Disciplinary Proceedings against Supreme Couudges

According to the current system, a Disciplinary Proceedings Representative of the
Supreme Court (hereinafter ASupreme Court
the Board of the Supreme Court for a term of four years. After a preliminary
examination of the circumstances upon the request of the First President, of the Board

or on his/her own initiative, the Supreme Court Disciplinary Representative may, if
there are sufficient grounds to justify this step, decide to institute disciplinary
proceedings (Article 54 and 56 of the 2002 Act). The disciplinary case is then heard by
the disciplinary court of first instance (Supreme Court bench of three Supreme Court
judges). In case of a refusal to institute disciplinary proceedings, this decisiobemay
challenged by the requesting body before the disciplinary court of first instance and the

195
196
197

198

Op. cit.footnote 21, pars88 1 (2010 Venice Commi ssionébés Report on the Independe
ibid.

Venice CommissionQpinion on Act CLXII of 2011 on the Legal Status and Remuneration of Judges and Act CLXI of 2011 on the
Organisation and Administration of Courts of Hungary CDL-AD(2012)001, 19 March 2012, par 91,
<http://www.venice.coe.int/webforms/documents/GBD(2012)00%e.aspx.

Counci l of Europeds Group of Se®nhdaGoraptianca Reportnosthe FQuathr Evalyation Roond 6nGRE CO)
Corruption Prevention in respect of Members of Parliament, Judges and Prosecutors for ,Pd8ndVarch 2017,
<http://www.coe.int/en/web/greco/evaluations/routx

56


http://www.venice.coe.int/webforms/documents/CDL-AD(2012)001-e.aspx
http://www.coe.int/en/web/greco/evaluations/round-4

OSCE/ODIHR Opinion on Certain Provisions of théraft Act on the Supreme Court of Poland (as
of 26 September 2017)

Di sciplinary Representative is then bound
procedure (Article 56 pars3 of the 2002 Act).

46. The Draft Act establists a new standard disciplinary procedure for Supreme Court
judges and makes express provision for the Minister of Justice/General Public
Prosecutor to be directly involved in the process in three ways.

47. First, disciplinary proceedings against a SupremertJadge may now be initiated by
the Supreme Court Disciplinary RepresentafiVaot only on his or her own initiative
or at the request of the First President of the Supreme Court or of the Board, but also
upon the request of other authorities including Bresident of the Supreme Court who
directs the work of the Disciplinary Chamber, the General Public Prosecutor or the
National Public Prosecutor (Article 56 par 1). As mentioned in paswiia the
functions of the General Public Prosecutor are exatdsethe Minister of Justice,
which in the case of this Draft Act not only creates severe issues of conflict of interest,
but also undermines the principle of separation of powers (see pdray1

48. Second, the Draft Act provides for nemmplete contl of the Minister of
Justice/General Public Prosecutor over disciplinary proceedings of Supreme Court
judges by empowering the Minister to appoint a Disciplinary Proceedings
Representative of the Minister ofeodJustto ce
conduct a specific case concerning a Supreme Court judge (Article 54 par 1). The
appointment of the Ministerial Representative is tantamount to demanding an inquiry
into whether a disciplinary offence has been committed by a particular judged/Adicl
par 4) and excludes the participation of any other disciplinary proceedings
representative in the case in question (Article 54 par 1). The Ministerial Representative
may institute disciplinary proceedings against a Supreme Court judge at the réquest o
the Minister of Justice/General Public Prosecutor or may accede to disciplinary
proceedings that are already pending (Article 54 par 3), and would then take over the
case previously handled by another disciplinary representative (Article 54 par 1). The
appointment of the Ministerial Representative expires with the decision to refuse to
institute, or to discontinue, disciplinary proceedings, but this does not prevent the
Minister from reappointing a Ministerial Representative in the same matter (Artitle 5
par 5).

49. Third, where the Supreme Court Disciplinary Representative (or the Ministerial
Representative) refuses to institute disciplinary proceedings because he or she believes
that there are no sufficient grounds to do so, a copy of the decision retiusivsgjitute
proceedings must be delivered to the Minister of Justice/General Public Prosecutor, who
is entitled to raise an objection (Articles 56 par 4 and 57 par 2). The Draft Act states that
if such an objection is raised, then this shall mean tleaDibciplinary Representative is
obliged t o institute di sciplinary procee
concerning the further course of proceedings shall be binding on the respective
Disciplinary Representative (Articles 56 par 4 and 572)afhe Draft Act also makes
similar provision for ministerial involvement at a later stage in disciplinary proceedings:
if the Supreme Court Disciplinary Representative (or the Ministerial Representative)
does not find sufficient grounds for requestingttthe disciplinary case be heard, he or
she shall issue a decision to discontinue disciplinary proceedings, which must be
delivered to the defendant and the Minister. In cases involving the Supreme Court

199 The Supreme Court Digplinary Representative is elected by the Board of the Supreme Court, as also done under the 2002 Act (see
Article 53 of the Draft Act).
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Disciplinary Representative, the Minister is eetitlto raise an objection which is then
tantamount to an obligation to continue disciplinary proceedings (Articles 56 par 5). In
cases where the Ministerial Representative is in charge, the Minister of Justice/General
Public Prosecutor (and the defendangynappeal to the disciplinary court (Article 57

par 6).

50. These articles of the Draft Act providing for direct ministerial involvement in the
disciplinary proceedings of Supreme Court judges seriously undermine judicial
independence. International standaaidd OSCE commitments require that judges shall
not be subjected to undue interference by the executive branch and that they shall be
protected against improper pressure, which is capable of influencing them in the
exercise of their independent judgment timeir respective casé$. Disciplinary
proceedings or the threat of such proceedings may be misused by placing improper
pressure on the judges concerA®dThe 2010 OSCE/ODIHR Kyiv Recommendations
on Judicial Independencgtate thati [ b] odi e s des ofijudiciah djscipme c a
must not be controlled by the executive branchshall there be any political influence
pertaining todiscipline Any kind of control by the executive branch over judicial
councils or bodies entrusteuth discipline is to beao i &% Ruriher, international
recommendations suggest the establishment of an independent body to initiate
disciplinary proceedings, which should be separate from the independent body or court
that will decide on the disciplinary liability of a jud@¥.In its opinions, the Venice
Commission has also stated that provisigrenting a minister of justice the right to
initiate disciplinary proceedings against judges are not in line with principles of the
independence of the judiciary and the separationowfeps®®* Moreover, as further
not ed by the Venice Commissi on, it i s e
committed by the post holder be investigated by an independent body and not by a
political organ as t h?% Thisastaerneaapmiesmutatisr t h e
mutandisto the Minister of Justic&eneral Public Prosecutor

51. In light of the above, allowing the Minister of Justice to initiate disciplinary proceedings
against Supreme Court judges is inherently incompatible with the requirements of
judicial independence. This is even further exacerbated by the fact that the Minister of
Justice is also the General Public Prosecutor and may in fact be party to the proceedings
before the Supreme Court, which in addition to undermining the principkpafation
of powers would also amount to a conflict of interest. In illustrative terms, this would
create a situation where the Government, a potential party to proceedings before the
Supreme Court, could initiate a procedure against judges of this veny saurt.
Moreover, enabling the Minister of Justice/General Public Prosecutor to object to
decisions not to institute disciplinary proceedings, or to discontinue them where they

20 gee e.g., Court of Justice of the European UnidbC A/S v. ErhvervsstyrelseCase ®222/13, 9 October 2014, pars-29,

<http://eurlex.europa.eu/legaiontent/EN/TXT/?uri=ecli:ECLI:EU:C:2014:2265 where the Courtheld that for a court to be

independent, it should be protected against external interventions or pressure liable to jeopardise the independent jutiyment of i

members as regards proceedings before tiS®@a also e.gap. cit.footnote 26, par 1 (2010 OSCE/ODIHR Kyiv Recommendations on

Judicial Independence).

See e.g.,, European Association of JudgeResolution of 4 September 20Q1lpar 8, ittp://zdruzenie.sk/wp

coneent/uploads/2016/10/resolution_slovakia_from_istanbdith_september_2011.pdf

202 Op. cit.footnote 26, par 9 (2010 OSCE/ODIHR Kyiv Recommendations on Judicial Independence).

23 gee op. cit. footnote 19, par 69 (2010 CoE Recommendation CM/Rec(2010j12Jumiges: Independence, Efficiency and

Responsibilities). See algp. cit. footnote 20, pars 68, 69 and 77 (2002 CCJE Opinion No. 3 on the Principles and Rules Governing

Judgesod6 Pr of eandibicbpar®d (201C OSCH/ORIMR)Kyiv RecommendatiamsJudicial Independence).

Venice CommissionOpinion on the Draft Laws on Courts and on Rights and Duties of Judges and on the Judicial Council of

Montenegro CDL-AD(2014)038, 15 December 2014, par 68 httg://www.venice.coe.int/webforms/documents/?pdf=CDL

AD(2014)038e>.

205 Op. cit. footnote 38, par 72 (201¥enice CommissioDHR-DGI Joint Opinion on the draft Amendments to the Organic Law on
General Courts of Georgia)

201

204
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have started, and allowing him/her to effectively reverse those decisioriakandver
the disciplinary proceedings, could potentially put pressure on individual judges, who
may then feel obliged to follow the position of the executive power when adjudicating

cases. As the European Commi ssi sciplinayas o0bs

proceedings being initiated pursuant to the instructions of the Minister of Justice would

directly affect the indeperffience of judge:

52. This undermining of judicial independence is compounded by the fact that the Minister
can reappoint a ministerial Disciplinary Proceedings Representative even after the
previous Representative has taken the decision not to institute, or to discontinue
proceedings, which means that the Minister may potentially subject an individual judge
to constant investigations in respect of the same matterURNBasic Principles on the
Independence of the Judiciasyate that matters of discipline, suspension or removal
Ashall be processed expeditiously aed fai

17) . The Ministerds power to order repeat

judge in respect of the same matter is incompatible with this principle. Additionally, the
fact that the discretion granted to the Minister is expressed in unfettenesl ikealso
contrary to the rule of la#f’ Legislation should always indicate with sufficient clarity
the scope and manner of the exercise of
individuals adequate protection against arbitrary interferéfieghich dees not seem to

be the case here as t her-mentiosedpower.l i mi t t o

53. While of much less significance than the foregoing issues, there appears to be a further
inconsistency with OSCE commitments, namely the ability of the Préswfethe
Supreme Court who directs the Disciplinary Chamber to request the Supreme Court
Disciplinary Representative to institute an inquiry into whether disciplinary proceedings
should be initiated (Article 56 par 1). Providing the Chamber President swith
powers is not appropriate in view of tB@10 OSCE/ODIHKyiv Recommendations on

Judicial Independence whi ch state that Abodi es t hat

discipline may not also initiate them or have as members persons who can initiate
t heiffo

54. In light of the new rules on disciplinary proceedings, and their adverse effects on
judicial independence, it is recommended to remove all references providing the
Minister of Justice, who is at the same time the General Public Prosecutor, with a
specid role in disciplinary proceedings against Supreme Court judges, particularly
Articles 54 and 57 as well as pars 4 and 5 of Article 56 of the Draft Act. Instead, it
would be advisable to retain the current wording of Article 56 of the 2002 ActThe
President of the Supreme Court who directs the Disciplinary Chamber and the
General Public Prosecutor (who is also the Minister of Justice) should further be
removed from the list of persons who may initiate disciplinary proceedings against
Supreme Court judges n Article 56 par 1.

26 Eyropean CommissioiGommission Recommendation regarding the Rule of Law in Po@(@017) 5320 final, 26 July 2017, par 42,

<http://ec.europa.eu/newsroom/document.cfm?doc_id=46116

27 See e.g., ECtHRSegerstedWiberg and Others v. Sweddg@pplication no. 62332/00, judgment of 6 June 2006), par 76,
<http://hudoc.echr.coe.int/eng?i=005591>.

208 jhid.

209 Op. cit.footnde 26, par 26 (2010 OSCE/ODIHR Kyiv Recommendations on Judicial Independence).
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4.2. The Adjudication of a Disciplinary Case against a Supreme Court Judge

55. Article 52 of the Draft Act provides that disciplinary cases against Supreme Court
Judges shall be heard at first instance before one judge of the Discif@inamyber,
with the exception of wilful offenses prosecuted by the public prosecution, which shall
be heard by three judges of the Disciplinary Chamber. In the second instance, all cases
will be heard by three judges of the Disciplinary Chamber. It is woding that
pending the date on which the last vacant Supreme Court judge position is filled, the
tasks and competences of the President of the Disciplinary Chamber will be exercised
by a Supreme Court judge proposed by the Minister of Justice (se®efidn 5infra)
and designated by the President of the Republic of Poland (Article 96 par 3). Moreover,
pursuant to Article 41 par 7 of the Draft Act, judges of the Disciplinary Chamber are
entitled to an additional allowance amounting to 40% of their lsdaries and their
functional allowances combined.

56. Contrary to the allegation made in the Explanatory Statement that the right to a fair and
public hearing is not applicable to disciplinary proceedings, disciplinary proceedings
against judges that may tk#o their dismissal do fall within the ambit of Article 14 par
1 of the ICCPR and Article 6 par 1 of the ECHR (civil limit)Indeed,in the case of
Ol uj i ¢ v(2009thneoE€LHR has expressly held that Article 6 par 1 of the
ECHR applies to discipliary proceedings initiated against a judge under its civil head,
for the entire procedure including app&allt thereby adopted a broader approach than
in the Pellegrin v. France (1999tase cited in the Explanatory Statement. The UN
Special Rapporteur othe Independence of Judges and Lawyers has also expressly
stated that the question of whether a particular behaviour or conduct constitutes a cause
for sanction must be determined by an independent and impartial body pursuant to fair
proceedings, in accoadce with Article 14 of the ICCPR?

57. Fair trial guarantees are thus applicable to disciplinary proceedings against judges,
including the rightto a fair and public hearing before an independent and impartial
tribunal established by law. This also meanspanticular, that the judge subjected to
the disciplinary proceedings shall be present or represented at the disciplinary’fiearing
and assisted by a lawyer of his or her chétéeMoreover, the decision of the
disciplinary court should be motivated and et#te essential findings, evidence and
legal reasoning™

58. The involvement of executive organs in disciplinary proceedings against judges,
possibly leading to their early dismissal, severely politicizes this process, and greatly

210 gee e.gUN Human Rights Committe€asanovas v Franc&Communication 441/1990, UN Doc CCPR/C/51/D/441/1990 (1994), par
5.2; andPerterer v AustriaCommunication 1015/200UN Doc CCPR/C/81/D/1015/2001 (2004)ar 9.2 See als@p. cit.footnote 14,
Principle 17 (1985 UN Basic Principlesy,hi ch st ates t hat Al t] he | udg eop.sihfeoindte 1B,ave t he
pars 91 and 98leksandr Volkov v. Ukiae, ECtHR judgment of 9 January 2013)
21 Op. cit.footnote 18, par 431 uj i ¢ VECtHR judgraentiofa5, May 2009and ibid. pars 885 (Oleksandr Volkov v. Ukraine
ECtHR judgment of 9 January 2013)
212 UN Special Rapporteur on the Independencéuofges and Lawyer&eport on Judicial Accountabiliy/HRC/26/32, 28 April 2014,
par 79, ttp://www.ohchr.org/EN/HRBodies/HRC/RegularSessionssi®m26/Documents/A_HRC_26_32_ENG.D®CSee also
International Commission of Jurist8ractitioners Guide No. 13 on Judicial Accountabi{8016), <https//www.icj.org/icj-launches
newpractitionersguideon-judicial-accountability?.
Seeop. cit.f oot note 29, par 5.1 (1998 European Charter on the Statute
be entitl ed See alsoedUpHuman RightsaCommutteédarela and Nakkalajarvi v. FinlandCommunication 779/1997,
UN Doc CCPR/C/73/D/779/1997 (200ppr 7.4
214 gSee e.g.UN Human Rights Committe&Sulov v. KyrgyzstanCommunication 1369/2005, UN Doc CCPR/C/99/D/1369/2(RTHR.0),
par 8.7.
25 Seeop. cit.f oot note 26, par 26 (2010 OSCE/ ODIHR Kyiv Recommendations)
di scipline shall provide reasonso. See al akenbyaBgr.CounaECtHRMH. case of
v. Belgium(Application no. 8950/8Judgment of 30 November 198par 53, fttp://hudoc.echr.coe.int/eng?i=087501>.
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59.

60.

61.

62.

j eopar di zes éendence.jAlsa the madlalitiesnofl @pointing replacement
Supreme Court judges set out in Articles 95 and 96 confer a decisive role on the
executive, and place into question the independence of all Supreme Court judges (for a
more extensive discussion onglpoint, see SuBection 5.2infra). Hence, the new
Chambers, whatever their composition in a given case, including disciplinary cases,
cannot be considered to be an O6independen:
1 of the ICCPR and Article 6 pdrof the ECHR. This deficiency cannot be corrected

on appeal since appeals are heard on second instance by three Supreme Court judges of
the same Chamberhe Draft Act also does not specify that the judges sitting on the
appeal shall be different fromdhudge(s) who heard the case in first instance, which
would undermine their impartialit§®

In addition, the principle of equality of arms, whiajplies in principle to civil as well
astocriminalcasés/cal | s for a fAfair bexlirmnttaeedchbet we
party should be afforded a reasonable opportunity to present his/her case under
conditions that do not place him/her at a substantial disadvaniagevis the

opponent® The fact that the body in charge of the preliminary examinatidhe case

is subject to binding instructions by the Minister of Justice (Articles 56 and 57) from the

very outset jeopardizes the legitimacy of the proceedings, and the actual equality of the
parties at the time of adjudication.

Given the modalities fa appointing judges to the Disciplinary Chamber, the status
of these judges and the great influence of the Minister of Justice on disciplinary
proceedings during the preliminary phase, the adjudication of disciplinary cases
against Supreme Court judges isnot compliant with relevant fair trial
requirements set out in Article 6 par 1 of the ECHR and Article 14 par 1 of the
ICCPR. This deficiency cannot be cured on appeal in light of the composition of
the competent courts of second instance.

4.3. The Addiional Allowance for Judges of the Disciplinary Chamber

Article 41 of the Draft Act provides that a judge who sits on the Disciplinary Chamber
will be entitled to an additional allowance amounting to 40% of his or her basic salary
and his or her functionallowance combined. The Explanatory Statement to the Draft
Act specifies that the higher remuneration for judges of the Disciplinary Chamber is
justified due to the scope and magnitude of the tasks that they perform, as well as
specific limitations that mvent them from engaging in any other occupation or ineome
earning activity while sitting on the Disciplinary Chamber, unless the Minister of
Justice consents to this (Article 37 par 11). In this context, it is unclear why stricter
limitations should applyo the judges of the Disciplinary Chamber as opposed to other
judges of the Supreme Court.

The level of remuneration of judges should be guaranteed by law and be commensurate
with their responsibilities and scope of duties, and not subject to anytidisarg

26 gee e.g., ECtHR,Driza v. Albania (Application no. 33771/02, judgment of 13 November 2007), pars8378

217

218

<http://hudoc.echr.coe.int/eng?i=088245>; andP e r u § v .(Ap@Sitation RON3504.6/05, judgment of 27 September 2012), pars

38-39, http://hudoc.echr.coe.int/eng?i=001352Q where the same judges participated in different stages of a civil case.
See e.g., ECtHR, Feldbrugge v. the Netherlandg¢Application no. 8562/79, udgment of 29 May 1986), par 44,
<http://hudoc.echr.coe.int/eng?i=067486>.

See, for reference, ECtHRWerner v. Austria (Application no. 21835/93, judgment of 24 November 1997), par 63,
<http://hudoc.echr.coe.int/eng?i=068114>.
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application?*® In the view of the CCJE, all judges of the same seniority should receive
the same remuneration, with the exception of any specific additional remuneration for
special duties or additional burdens (e.g., night dfyJherefore any adiitional salary
granted solely by virtue of a judgeds sit:H
because the specifics of the profession and the burden of responsibilities appears to be
of equal weight for all Supreme Court judgé&sMoreover, he fact that the Minister of
Justice enjoys full discretion to nominate judges sitting on the Disciplinary Chamber
(who are then approved by the President), who are then entitled to a higher salary, is
problematic, as noted in St8ections 5.1 and 5.ixfra. Also, this new remuneration
system could potentially create some tensions, thus running the risk that certain
Supreme Court (and other) judges nmagke every effort to be appointed or transferred

as judges of the Disciplinary Chamber to get a higherl lefgemuneration, thus
potentially compromising their judicial independerite.If appointment to the
Disciplinary Chamber was to be considered as some form of promotion, then it should
be subject to the same strict requirements as for appointments, ei.dased on
objective, preestablished, and clearly defined criteria and following the selection by an
independent authority (see par iffra). Based on the foregoing, the legal drafters
should remove Atrticle 41 par 7 from the Draft Act.

5. The Compulsory Retirement of All Existing Supreme Court Judges,
Procedure for Retention and the Appointment of New Judges of the Supreme
Court

63. Article 87 of the Draft Act provides that on the day of its entry into force, Supreme
Court judges appointed pursuant to pregigegulations shall be retired. This shall not
apply for judges who have been approved for retention by the President of Poland upon
the proposal of the Minister of Justice/General Public Prosecutor and following a non
binding opinion of the National Coaih of the Judiciary (Article 88). The criteria that
shall guide the Minister in this process are stated in Article 88 par 1 of the Draft Act i.e.,
the need to implement the organisational changes to the Supreme Court provided by the
Draft Act and to presee the continuity of its work. The Minister of Justice/General
Public Prosecutor shall also designate the Supreme Court Chamber where the respective
judge will perform his or her duties, having regard to the position previously held by
that judge and theeeds of the Supreme Court in relation to cases heard (Article 88 par

1).
64. A Supreme Court judge who has been compulsorily retired is entitled to his or her
Supreme Court judgebs salary until the ag

request thiathe Minister of Justice/General Public Prosecutor transfer him or her to a
position at a common, military or administrative court (Article 89 par 2), where he or
she may wuse the title Aformer judge of th

219 Op. cit.footnote 19, par 54 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibilities);

andop. cit.footnote21 par 51 (2010 Venice Commi ssionds Report on the I ndepe
220 CCJE, Opinion No. 15 on the Specialisaton of Judges13  November 2012, pars 454,
<https://wcd.coe.int/ViewDoc.jsp?p=&id=2004049&Site=COE&direct=true
2L ipid. par 57, regarding different |levels of remuneration for jud
222 gee, for instance, as a comparison (although concerning diffetaement ages applicable to the Supreme Court judges and the high
specialized courts)yenice CommissionOpinion on Proposals Amending the Draft Law on the Amendments to the Constitution to
Strengthen  the Independence of Judges of Ukrain€EDL-AD(2013034, 10 December 2013, par 30,
<http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=BD[2013)034e>.
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Courtj udgeds sal ary. The Minister shall hav
grant this request, bearing in mind the rational use of judiciary personnel and the needs
related to the workload of individual courts (Article 89 par 2).

65. Article 95 of the Daft Act sets out a special process to fill vacancies in the Supreme
Court after the compulsory retirement of judges not designated for retention by the
Minister of Justice/General Public Prosecutor and approved by the President (see Sub
Section 5.4nfra).

5.1. The Compulsory Retirement of All Existing Supreme Court Judges and the
Procedure for their Exceptional Retention

5.1.1. Ex Lege Compulsory Retirement

66. The overall effect of the abowaentioned provisions is that all Supreme Court judges
are automadally retired by law on the day when the Act enters into force, except those
designated by the Minister of Justice/General Public Prosecutor and approved by the
President for retention. The National Council of the Judiciary shall provide its opinion
on theproposed retention of certain judges, but its views are of an advisory nature, and
not determinative.

67. In this context, it should be noted that security of tenure and irremovability of judges
are integral parts of the guarantee of judicial independ®iciidges must have
guaranteed tenure until they reach the retirement age or the expiry of their term of
office, where this exist&* Exceptions to this rule need to be limited to specific cases
that are clearly set out in law. In particular, decisions to remogiges should not be
taken lightly, or in a summary manner. Rather, judges @y be removed in
exceptional cases involving, e.ggcapacity’” misbehavior thatendersthem unfit to

discharge theiduties?*® serious grounds ahisconductor incompeteng?’ or serious

breaches of disciplinary or criminal provisioestablishedby law?® To ensure the
independence of the judiciary, any decisions on removast be adopted by an
independent authority or a court through procedures containing all the gusrahtee

fair trial and providing the judge with the right to challenge the decision and ensuing
sanction(see also SuBection 4 on Disciplinary Proceedingaprd).??° Cases of arly
retirement should be possible only at the request of the judge conceroednadical
ground$® andthe body taking decisions on retirement should not be able to exert any

discretion in this regart’

223
224

Op. cit.footnote 19, par 49 (2010oE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibilities).
ibid. See alsmp. cit. footnote 14, Principle 12 (1985 UN Basic Principtes the Independence of the Judic)argee alsmp. cit.
footnote 20, pars 57 anfl0 (2001 CCJE Opinion No. 1 on Standards concerning the Independence of the Judiciary and the
Irremovability of Judges)The 1998 European Charter on the Statute for Judges affirms that this principle extends to the appointment or
assignment to a differeémffice or location without consent (other than in cases of cowotganisation or where such actions are only
temporary). See alsop. cit. footnote 24, pr 19.2 (v) (OSCE 1991 Moscow Document), which includes a specific commitment to
guarantee the teme of judges.
e ibid. Principle 18 (UN Basic Principles on the Independence of the Judiciary).

ibid.
227 Op. cit.footnote 16, par 20 (UNHRC General Comment No. 32).
228 QOp. cit.footnote 19, par 5000E Recommendation CM/Rec(2010)12
225 Op. cit.footnote 14, Principles 120 (1985 UN Basic Principlesn the Independence of the Judic)agp. cit.footnote 20, pars 580
(2001 CCJE Opinion No. 1 on Standards concerning the Independence of the Judiciary and the Irremovability of Judpgesjt. and
footnote 16, par 20UNHRC General Comment No. 32).
Op. cit.footnote 19par 50 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibilities).
#l geee.gop.citf oot note 70, par 52 QpidiénbsPropasalsiAmendirg shenBraftd awi oo thedAsnendments to
the Constitution to Strengthen the Independence of Judges of Ukraine).
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68. The principle of security of tenure also applies where society demands the replacement
of large numbers of judges, to improve thdegrity and efficiency of the court
systen>* However, according to theN Basic Principles on the Independence of the
Judiciary, also in these cases, the removal of judges may only occur based on grounds
of incapacity or serious misconduct established utino fair procedure$® As
acknowledged by the OSCE/ODIHR and the Venice Commission in relevant opinions,
extraordinary measures may be necessary and justified on an exceptional basis to
remedy corruption and incompetence among judges, for instance wherdalebeen
considerable political influence 6h judg
However, such cases should be regarded as wholly exceptional and should be made
subject to extremely stringent safeguards to protect judges fit to occupy their
posiions?*®

69. Also, when using its legislative power to design the future organisation and functioning
of the judiciary, the Parliament should refrain from adopting measures which would
jeopardise the security of tenure and irremovability of judges, and thus the
independence of the judiciaf$? A new parliamentary majority and government should
not question the appointment or tenure of judges who were previously appointed in a
proper manneiin conformity with the applicable norms related to the independence of
judiciary as previously defined’

70. In light of the above, mass dismissals or early retirement of all judges of a certain court
are inherently incompatible with the principle of security of judicial tenure and
irremovability of judges. Only extraordinary circstances of reform of a court, for
instance where a court is closed or its competence or territorial jurisdiction is
considerably reduced which would be extremely rare in the case of the supreme court
of a countryi may render some judicial positions olete; however, this does not
appear to be the case in this Draft Act (see painffd). Even in these extraordinary
caseswhere a court is abolished or substantially restructured, all existing members of
that court should in principle be-eppointed tohe replacement court (if applicable), or
appointed to another judicial office of equivalent status and tenure; where this does not
exist, the judge concerned should be provided with full compensation for the loss of

232 gee UN Special Rapporteur on the Independence of Judges and Lavegerdro Despouy, 2009 RepddiN Doc A/HRC/11/4124
March 2009,par 64, Http://dacces®ds.un.org/access.nsf/Get?0pen&DS=A/HRC/11/41&Lang=&mphasizing thathis type of
removal of judges may only occur in accordance WithUN Basic Principles on the Independence of the Judiciary, that is to say based
on grounds of incapacity or serious misconduct established through fair proc&keedso UNSpecial Rapporteur on the Promotion
of Truth, Justice, Reparation and Guaeas of NorrecurrenceReport on Guarantees of Ndtecurrence UN Doc A/HRC/30/42, 7
September 2015, pars 55 and 10Mtige//ap.ohchr.org/documents/dpage_e.aspx?si=A/HRC/30/42

233 Op. cit.footnote 14, Principles 120 (1985 UN Basic Principles).

234 OSCE/ODIHR, Opinion on the Law of Ukraine on the Judiciary and Status of Jud@s June 2017, par 50,
<http://legislationline.org/download/action/download/id/7363/file/298 _JUD_UKR_30June2017_ en.pde alsd/enice Commission
and the Directorate of Human Rights of the Directorate General of Human Rights and the RuleJoirita®pinion on the Law on the
Judiciary and the Status of Judges and Amendments to the Law on the High Council of Justice of &lopted by the Venice
Commission at its 102nd Plenary Session (Venice,-220 March 2015), CDIAD(2015)007, pars #23,
<http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=BD[2015)007e>.

255 ibid, par 74.

2% Op. cit.footnote20, par 43 (2015 CCJE OpinionoN18 on the Position of the Judiciary and its Relation with the Other Powers of State
in a Modern Democracy). See also Venice Commissigrinion on the Draft Amendments to the Organic Law on Courts of General
Jurisdiction of Georgia CDL-AD(2013)007, 11March 2013, par 71, http://www.venice.coe.int/webforms/documents/?pdf=EDL
AD(2013)00%e>.

237 ibid. par 44 (2015 CCJE Opinion No. 18 on the Position of the Judiciary suRklation with the Other Powers of State in a Modern
Democracy).
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office.2® Also in such cases, an appoirmi to another post shall be subject to appeal
before an independent authority, which will investigate the legitimacy of the trarisfer.

71. Contrary to the abovmentioned standards and good practices, the Draft Act treats the
early retirement of Supreme Coujuudges as the rule, and the retention or re
appoint menstttwctturee dibr eSupr eme Cour't as tt
would not appear to be justified by the international law principles set out above.
Rather, an individual approach should beda#d whereby, if the number of judicial
positions at the Supreme Court is indeed considerably reduced due to court re
structuring initiated by decision or recommendation of an independent judicial body, a
transfer to judicial posts at the highest posslbiel should be offered to the judges
concerned. In any case, the procedure foapgointment or transfer should be
transparent and based on clear and objective criteria (seBestibn 5.4nfra).

72. The Explanatory Statement to the Draft Act justifiesrtfass dismissals by referring to
Article 180 par 5 of the Constitution of the Republic of Poland which states that
Al w] her e t her-erganizatien ofbtleeecourt aystemeor changes to the
boundaries of court districts, a judge may be transferrat@ther court or retired with
mai ntenance of full remunerationo. -As set
organization of the Supreme Court constitutes one of the cases mentioned in the
Constitution that will justify the early retirement of Supre@murt judges under Article
87 of the Draft Act.

73. However, while a transfer of judges or other equivalent measures may in principle be
justified in exceptional cases tHgitimateinstitutional reorganizatiorf*° this usually
amounts to the closure of aurbor its reduction in competence or territorial jurisdiction
to such an extent that the employment of a judge is no longer possible or justffiable.
This is the sameationale that should underpin the cited Article 180 par 5 of the
Constitution and itg difficult to accept any interpretation which would suggest that the
Constitution itself warrants mass early retirements or dismissals of judges of the
Supreme Court, especially since paragraph 1 of the very same Article 180 of the
Constitution lays dowthe principle of irremovability of judges.

74. The current situation does not, however, amount to a closure of the court or its complete
re-structuring, as the Supreme Court will continue to operate and its competence and
overall composition is not being redaet Although the Draft Act does-mgganize the
Supreme Court Chambers, the Explanatory Statement specifically mentions that matters
falling within the jurisdiction of the Labour Law, Social Security and Public Affairs
Chamber could easily be split betwettre Public Law and Private Law Chambers
introduced by the Draft Act. The Supreme Court already hears disciplinary cases against
Supreme Court judges in first and second instances (Article 53 of the 2002 Act), second
instance disciplinary cases againstgesl of common courts and of military coufts,
and cassation hearings in disciplinary cases against lawyers, legal counsellors, notaries

238
239

See e.g.op. cit.footnote 15, par 16.3 (20Measures for the Effective Implementation of the Bangalore Principles of Judicial Conduct)

Op. cit.footnote 19par 50 (2010 CoE Reconandation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibilities)

andop. cit.footnote 29, par 3.4 (1998 European Charter of the Statute for Judges).

Seeop.citf oot note 21, par 80 (2016 Venice Commi ssionds Rule of Law C
21 gSeee.gop.citf oot note 45, par 77 QpidionioR Twy Acts orctle Legal Stanis ansl Remanemstion of Judges

and Organisation and Administration of Courts of Hungary).

See Article 110 par 1 point 2 of the Act on the OrganisadfoBommon Courts and Article 39a par 1 point 2 of the Act on Military

Courts.
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and prosecutor$? This shows that, in essence, the material scope of the work of the
Supreme Court will largely remaihé same, so that the early retirement of the majority
or all of its judges would not appear to be necessary or justMeckover,the vast
majority of the provisions of the 2002 Act are retained in the Draft Act as they are, or

only in a slightly amendethshion?**

75. Furthermore, where draft amendments affect rights ensured or legitimate expectations
based on legislation that existed before the amendments took effect, as is the case here,
only compelling reasons shall justify such amendments, all the rhoneyi directly
interfere with the administration of justice and the independence of the juditidiye
Explanatory Statement does not reveal a situation that would be so dire or so urgent as
to justify the need for early retirement of all or the majoofythe Supreme Court
judges. Such a mass replacement of judges sitting on the highest court of Poland is a
radical step, with serious consequences not only for the individual judges, but for the
continuity of the work of the Supreme Court and the cratibif the justice system as
a whole. Moreover, implementing such extreme measures in the absence of compelling
reasons to do so would raise serious <cor
|l egi sl ativeds respect f or thé Supreme Coud.iftheng c 0|
t wo other powers ar eowereh a@afs timesthighe fntg
then this would have grave repercussions for the objective independence of this court,
and could ultimately undermine public trust in the jiatig.>*®

76. Finally, removing all members of the Supreme Court prematurely could set a precedent
whereby any incoming government or new Parliament, which does not approve of the
existing composition of the Supreme Court, could terminate the mandate of the
resective judges and replace them with a new composition of jifdgaside from not
being compatible with the principles of separation of powers and independence of the
judiciary, this risks creating enormous tensions within the judiciary itself. Such a step
could also destabilise the Supreme Court,
their normal tasks. Also, as every extraordinary measure, it risks having the judiciary
captured by political forces controlling the proc&9s.

77. In light of the foregoing, Articles 87-91 of the Draft Act are inherently
incompatible with the principle of security of judicial tenure protected by
international standards and Article 180 of the Constitution of Poland, and thus

243 gee Article 9 of the Law on Lawyers; Article’saf the Law on Legal Counsellors; Article 63a of the Law on Notary; and Article 163

par 1 of the Law on the Prosecution Sesvic
244 particularly the following provisions of the 2002 Act: Articles 2, 4 (6 of the Draft Act), 5 (7 par 1 of the Draft Acpass(g and 3 of
the Draft Act), 7 (9 of the Draft Act), 8 (10 of the Draft Act), 9 (11 of the Draft Act), 10 (12 par ® @t Act), 11 (13 par 1 of the
Draft Act), 1415 (1617 of the Draft Act), 16 (18 of the Draft Act, amended), 17 (19 of the Draft Act), 18 (20 of the Draft Act,
amended), 19 (21 of the Draft Act), 20 (22 of the Draft Act, amended), 21 (23 of the Braf22 (24 of the Draft Act, amended), 26
(27 of the Draft Act), 27 (28 of the Draft Act amended), 33 (33 of the Draft Act, amendeg¥, (3436 of the Draft Act), 40 pars-2
(39 pars 12 of the Draft Act), 42 (41 of the Draft Act, amended);443(4243 of the Draft Act), 45 pars-3 (44 pars 13 of the Draft
Act), 46 (45 of the Draft Act), 48 (47 of the Draft Act), 49 pars 1 and 3 (48 pars 1 and 4 of the Draft Act), 50 (49reftthetD 55
pars 45 (55 pars 4 of the Draft Act), 57 (58 par 1 dfie Draft Act), 6163 (6669 of the Draft Act, amended), &B (73 and 75 of the
Draft Act), and 69 (76 par 1 of the Draft Act).
See e.g., Venice Commissio@pinion on the Draft Law on Introducing Amendments and Addenda to the Judicial Code afaArme
CDL-AD(2014)02%e, 16 June 2014, pars -8d@, <http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=CDL
AD(2014)021e>.
See e.g.pp. at. footnote 38, pars 999 (2014Venice CommissioiDHR-DGI Joint Opinion on the draft Amendments to the Organic
Law on General Courts of Georgia).
See e.g., regarding the complete renewal of the composition of the Judicial Copnailt. footnote &, par 72(2013Venice
Commi ssionés Opinion on the Draft Amendments to the Organic Law
See e.g., Venice Commissidnterim Opinion on the Draft Constitutional Amendments on the Judiciary of AliahiBecenber 2015,
par 98, sttp://www.venice.coe.int/webforms/documents/default.aspx?pdffile=8D[2015)045e>.
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78.

79.

80.

should be removed and not included in any current o future reform of the

Supreme Court.

5.1.2. Conditions and Procedure for Retention

The system of compulsory retirement contemplated by the Draft Act and the decision on

who may be retained are wholly dependent on the will of the Minister of
Justice/GenetaPublic Prosecutor and the President of the Republic. It is the Minister
who proposes that certain judges shall be retained, and the President who then approves

this retention (or not).

Even in the exceptional situation where a court woulteggimaely re-organized and

this justifies certain judicial transfers or-appointments (see pars-783 suprg, the
standards applicable to the appointment and selection of judges shouldrapatis
mutandis to such decisions.According to recommendations etabted at the
international level, the selection of judges should be based on objecthestabtished,

and clearly defined criterid? while ensuring that the composition of the judiciary

reflects the composition of the population as a whdlend is balaced in terms of
gender! Also, the selection process should be transparent, and any refusal to appoint a
judge should be reasoned. Unsuccessful candidates should have the possibility to
challenge the respective decisfofyhich should be subject to a fylidicial review, on

procedure and on substarfé@Moreover,the authority taking such decisions should in

principle be independent of the executive and legislative powers; where the executive or
legislature takes selection decisions, an independent aytsbould be authorized to
make recommendatiorthat the relevant appointing authority follows in practfcé

Similarly, the body taking decisions on retirement should also not be able to exert
discretion but should rather be guided by-getermined, cleaand objective criteri&>>

The criteria guiding the Mi

lead to potentially arbitrary or politically motivated@ication (possibly perpetuated by

ni ster
framed (i.e., the need to implement the organisational changes provided by the Draft
Act and to preserve t he workpandoffar notgyidarcd
as to the considerations that the selection of judges for retention would be based on.
They thus provide the Minister of Justice with wide discretionary powers, which may

of

Just

t he

t he President Als, therée doandt sedne to besainyopnogedures in place

249

250
251

252

253

254

255

See e.g.,0p. cit. footnote 16, par 19 (UN HRG3eneral Comment No. 32 (2007)p. cit. footnote 19, par 44 (2010 CoE
Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibjiitie#f); footnote 26, par 21 (2010
ODIHR Kyiv Recommendations on Judicial Independengg)ct. footnote 29, pars 2.1 and 2.2 (1998 European Charter on the Statute
for Judges)pp. cit.footnote 20, pars-51 (2007 CCJE Opinion No. 10 on the Council for the Judiciary at the Service of Society).

ibid. par 24 (2010 ODIHR Kyiv Recommendations awi¢ial Independence)

See par 190nderSt r at egi ¢ Obj ective G. 1: ATake measures
and decisiorma k i of thedBeijing Platform for Action, Chapter | of tiReport of the FourtiWorld Conference on Women, Beijing,
4-15 September 1995 (A/CONF.177/20 and Add<hitp://www.un.org/esa/gophetata/conf/fwew/off/a-20.er>; OSCE Ministerial

Council Decision 7/09 m Wo men’ s Participation i ,n 2 Pecémberi 2089|

to

ensure

para ri,d

<http://www.osce.org/mc/40710?download=tryiesee alsoop. cit. footnote 27, pars 81 and 91 (2011 Report of the UN i8pec
Rapporteur on the Independence of Judges and Lawyers on Gender and the Administration of Justice).
See op. cit. footnote 19, par 48 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and
Responsibilities)pp. cit.footnote26, par 23 (2010 ODIHR Kyiv Recommendations on Judicial Independencej.footnote 20, pars
50-51 and 9193 (2007 CCJE Opinion No. 10 on the Council for the Judiciary at the Service of Samietpprs 1731 (2001 CCJE

Opinion No. 1 on Standard@cerning the Independence of the Judiciary and the Irremovability of Judges).

women'

Publ i

See e.g., Venice Commissio@pinion on the Cardinal Acts on the Judiciary that were amended following the adoption of Opinion

CDL-AD(2012)001 on Hungary CDL-AD(2012)020, 15 October
<http://www.venice.coe.int/webforms/documents/default.aspx?pdffile=ED[2012)020e>.

2012,

par

56,

Op. cit. footnote 19, pars 487 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and

Responsibilities).

Seeegop.cit.f oot note 70, par 52 (@pidionloR Propesals Amendir echeDraftd awi oo thedAsnendments to

the Constitution to Strengthéine Independence of Judges of Ukraine).
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whereby the early retirement which occurs by operation of law (see alsSéestibns
5.1.3and 5.3nfra) and/ or t h eon Nbt to retaih entain gudgdsecauid be
challenged.

81. Based on the considerations set out abeueh a wide prerogative of the executive
that is not tempered by procedural safeguards is inherently incompatible with
judicial independence and the requiremat that the judiciary should be free from
any interference by the executive, and should be removed from the Draft Act.

82. The fact that the National Council for the Judiciary also has a role to play in relation to
retention cannot remedy this dependence xetu@ive discretion at the outset of the
process. First, there are no clear criteria according to which the National Council for the
Judiciary should decide whether a particular judge should be retained or not. Second,
even assuming that this body couldibdependent from the legislative and executive
branches, its views are not determinative in these proceedings and only the President
has a final say in that respect. Third, and although the President has referred back to the
Sejm the proposed amendmerastie Act on the National Council of the Judiciaty,
as noted in th2017 OSCE/ODIHR Final Opinignaccording to the contemplated
schemethe legislative and executive powers would exercise decisive influence over the
composition and decisiemaking of theCouncil, which would call into questioits
independence, should the reform be purstéd.

83. Finally, while noting that Supreme Court judges who are transferred upon their requests
retain their actual salaries andgérahg use
possibility of a transfer to another court is not an entitlement for them. Instead, their
transfer remains at the full discretion of the Minister of Justice, based on criteria which
are vague (Article 89 par 2, which states that the Ministelt Bage regard to the
Arational use of judiciary personnel, an
i ndividual court s 0) .-menhtiomed principle thadjndgeb@idy t o t
be reappointed to a replacement court, if any, or appoitdaezhother judicial office of
equivalent status and tenure, based on the decision of an independent judic{pbbedy
70-71 suprg. The Draft Act also does not mention the possibility to appeal the
Mi ni sterds decision t o arfdlfjudiciad review ¢f thans f er
procedure and substance of decisions on transfer should be aV&fable.

84. Based on the above, and in accordance with the principles of international law, any
substantive andegitimate re-organization of a court system that regqs a justified
abolition of certain positions of judges, should be conducted by offering the respective
judges whose positions may be abolished opportunities for transfer based on clear
criteria and to courts of approximately the same type and instareeSJukSection
5.1.1suprd.?®® In the current reform where the Supreme Court has not been closed or
had its competences reduced, the existing Supreme Court judges should in principle be

256

Available at <ttp://orka.sejm.gov.pl/opinie8.nsf/lnazwa/1423_u/$file/1423 &.pdf
27 Op. cit.footnote 4, pars 125 (2017 OSCE/DIHR Final Opinion on the National Council of the Judiciary of Poland).
28 See e.g.op. cit.footnote 45, pars 778 (2012 Ve ni Ogniofanwo Asts éndhe begal Status and Remuneration of

Judges and Organisation and Administration of GoofrtHungary).

% gee eg.op. cit.f oot note 101, par 56 (2012 Venice Commissionés Opinion
amended).

%0 gee par 20 of thel nternational Bar Association’s Mi ni n{lea8), St andar
<https://www.ibanet.org/Publications/publications_IBA_guides_and_free_materiats,agpghs peci fi cal ly provi des t h

legislation reorgaising courts, judges serving in these courts shall not be affected except for their transfer to another court of the same
st at us 0 Veni@e&€emmissiospinion on the Draft Laws on Judges and the Organisation of Courts of the Republic of Serbia
CDL-AD(2008)007, 19 March 2008, par 23ttp://www.venice.coe.int/webforms/documents/?pdf=CAID(2008)007e>; andop. cit.
footnote 52, par 58 ( 2 6nloA thevDerait Lawve on Courtsnandsor Rights ansl Duflgs iofrludges and on the
Judicial Council of Montenegro).
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re-appointed to the newly reorganized Supreme Court, at a minimummdthea
position, based on the decision or recommendation of an independent body (see pars 70
71suprg.

5.1.3. The Lack of Possibility to Challenge the Early Retirement and Related Decisions

85. Atrticle 71 par 3 of thé\ct on the Organisation of Common Couwtevides that a judge
may be retired at the request -orbanitahoa, Mi ni s
if the judge is not transferred to another court. However, it is the National Council of the
Judiciary which should adopt a decision in thase (Article 73 par 1); this decision
may be appealed to the Supreme Court (Article 73 par 2). The Transitional Provisions
of the Draft Act introduce a completely separate procedure, without the decisive
intervention of an independent body or the posgitib appeal the decision concerning
early retirement.

86. Generally, and while noting that the Supreme Court judges will not lose their status of
judges, their early retirement or transfer to other courts should be guided by safeguards
and principles similato those applicable in cases of remdValThese principles
require clearly established and transparent procedures and safeguards, based on clear
and objective criterid®? in order to exclude any risk of political influence and ensure
that such a measurs really necessary and justified. This means that the decision
concerning early retirement of certain judges should be taken by an independent body
and subject to a full judicial review on procedure and on subst&h€ee Draft Act
does not appear to foess any such safeguards.

87. For the above reasorthe provisions concerning the immediate early retirement of
Supreme Court judges and the procedure for their retention or transfer (Articles
87 and 88) should be removed altogether, as being inherently incpatible with
international standards on the independence of the judiciary.

5.2. The Appointment of Replacement Supreme Court Judges following Compulsory
Retirements

88. With respect to the appointment of new Supreme Court judges, the Draft Act states that
the Minister of Justice shall announce in thknitor Polski (official gazette) the
number of vacant judicial positions to be filled in individual Supreme Court chambers
(Article 95 par 1). For each Supreme Court post that is vacant, the Minister of Justice
may put forward a single nominee within 14 days (Article 95 par 2). Such nominees
have to meet the general eligibility requirements for Supreme Court judges set forth in
Article 24 of the Draft Act® but not those of Article 25 pars 2 and 3 generally
applicable for all appointments of Supreme Court judges. The latter provision provides

#1 See e.g., CCJE, Opinion No. 19 on the Role of Court Presidentd0 November 2016, pars 48,
<https://wcd.coe.int/ViewDoc.jsp?p=&Ref=CCJE(2016)2&Language=lanEnglish&Ver=original&BackColorinternet=DBDCF2&BackC
olorintranet=FDC864&BackColorLogged=FDC864&direct=tsue

%62 jhid.

%3 gee e.g.op. cit.f oot note 101, par 56 (2012 Venice Commissionés Opinion
amended).

%4 j.e., the respective nominees need to have thetPaiiizenship (only) and enjoy full civil and public rights; be persons of immaculate
character; have completed a | aw degree in Poland anishedbbd ai ned a

high level of juridical knowledgebe fit, as regards their health condition, to perform a Justice's duties; have at least 10 years of
experience as a judge or other legal profession or other equivalent experience detailed in Article 24 par 1 (6); megteréirhzed
professional sefge, work or be a cavorker of the state security organs listed in Article 5 of the Act of 18 December 1998 on the
Institute of National Remembrance. Article 24 par 4 also provides that a person who has attained the age of 65 maphemuigtfof

a Swpreme Court judge after having obtained the consent of the Minister of Justice.
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89.

90.

91.

thatanyonesatisfying those eligibility requirements may submit a candidature following

the announcement in tidonitor Polski,along witht he candi dat eds Nat.i
Record and health <certificate confirming
judicial functions. Ministerial nominees must be assessed by the National Council of the
Judiciary and are appointed by the President of the Republic upon the request of th
Counci l (Article 95 par 3) . The Minister
National Council of the Judiciary within 14 days, but if the Council fails to submit a
request to the President for candidates to be appointed within that timeline, theabppro

of either the First or the Second Assembly of the Cotfiahall be sufficient (Article

95 par 4). If the vacancies are not filled by ministerial nominees, any person who meets

the requirements for the position of a Supreme Court judge is then etitbgaply

(Article 95 par 6).

In order to establish whether a tribunal, here the Supreme Court, may be considered

Ai ndependent o (notably of the executive a
need to be considered. These include the manner ichvwthe respective judges are
appointed and their terms of office, the existence of guarantees against outside pressure
and the question of whether the body in question appears to be indeg&hdent.

There are a variety of mechanisms for judicial appointmaatsss the OSCE region.
Generally, judicial appointments by the executive are not objectiopablkse provided

that they arebased on objective criteria and that there are sufficient guarantees and
safeguards in place to ensure that such decisionsoateased on other grounds as the
established criteria.

With regard to judicial appointmentgaommendations elaborated at the regional level
emphasize that undue political influence over the appointment process may be avoided

if the authorities in chargef the selection and career of judges are independent of the
executive and legislative powers, e.g., if such decisions are made by independent
judicial councils or other bodies where at least half of the members are judges appointed

by their peeré®” The am of such arrangements is to ensure that judges are selected
based on candidateso6 merit s **Mareoves, whetehan o
legislation provides that the government and/or the legislative power shall take
decisions concerning the lsetion and career of judges, CoE Recommendation

265

266

267

268

Pursuant to the pending draft amendments to the 2011 Act on the National Council of the Judiciary, the First Assembé would b
composed of the Minister of Justice, the FPPsésident of the Supreme Court, the President of the Supreme Administrative Court, a

person appointed by the President of the Republic of Poland, four members of the Sejm and two members of the Senaterds other

mainly representatives of the execetiand the legislative branches (eight out of ten) while the Second Assembly is composed of 15

judges (who would be elected by tBejm following the procedure set out in the draft amendments).

Seeop. cit.footnote 60par 93 (2014 Report of the UNSR dudicial Accountability)and e.g.ECtHR, Findlay v. the United Kingdom

(Application no. 22107/93udgment of 25 February 199%ar 73, $ttp://hudoc.echr.coe.int/eng?i=068016>; andBrudnickaand

Others v. PolandApplication no. 54723/0gudgment of 3 March 20Q5par 38, fttp://hudoc.echr.coe.int/eng?i=Gd8989>.

See e.g.,0p. cit. footnote 19, par 46 (2010 CoE Recommendatidvi/Rec(2010)12 on Judges: Independence, Efficiency and
Responsibilities), which statesthaf t ] he aut hority taking decisions on the selectio
executive and legislative powergp. cit. footnote 26, par 82010 ODIHR Kyiv Recommendations on Judicial Independence), which

st at eaparttfronad subStantial number of judicial memigefs|[ t h e ] composition [of bodies decidi
ensure that political considerations do not prevailoveh e qual i fi cati ons of ;o citdedtnotei2¥ patle3 f or j ud
(1998 European Charter on the Statute for Judges), which statés[thatf n r espect of every decision affe
appointment, career progress @rmination of office of a judge, the statute envisages the intervention of an authority independent of the
executive and legislative powers within which at least one half of those who sit are judges elected by their peersnigtbadsg

guaranteeinghe widest representation of the judiciary  ap.rcid footnote 20, par 48 (2007 CCJE Opinion No. 10 on the Council for

the Judiciary at the Service of Society), which statedtiati ]t i s essenti al for the marythdt enance o0
the appointment and promotion of judges are independent and are not made by the legislature or the executive but dyenpmdferab

by the Council for the Judiciagy. Seep. ct.f ot note 21, pars 25 and 32 nQguieid@7 Venice
Appointments).

See ibid.par 51 (2007 CCJE Opinion No. 10 on the Council for the Judiciary at the Service of Society); par 44 (2010 CoE
Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibilities); and par 8DEGRLKYD/
Recommendations on Judicial Independence).
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CM/Rec(2010)12st at e s t hat fian i ndependent and
substanti al part from the judiciary [ €é&] s
or express opinionsvhich the relevant appoimg authority follows in practice
[emphasis addedf® This demonstrates that the judiciary should in principle have a
decisive role in judicial appointment procedures. Further, the criteria based on which
decisions concerning the career of judges are raadeld be objective and at the same

time preestablished by law, with a view to ensuring that the respective decisions are
based on merit, having regard to the qualifications, skills and capacity required to
adjudicate case?

92. Overall, Article 95 of the Eaft Act does not require the Minister of Justi@eneral
Public Prosecutato follow the recruitment process and assessment of fitness for office
normally applicable to Supreme Court judges (Article 179 of the Constit(tiand
Articles 21 to 24 of the ZIR Act). Instead,ite Minister has full discretion to determine
the initial nominees provided that they meet a number of specific requirements
stipulated in Article 24 of the Draft Act, and may propose only one candidate for each
position to the National @ncil of the Judiciary. The National Council of the
Judiciarydés role is quite marginal since
forward by the Minister of Justice and may not choose from a larger pool of candidates
fulfilling the conditions forbecoming a Supreme Court judge

93. The wide discretion exercised by the Minister of JusBeakral Public Prosecutor in
such matterss additionally exacerbated by Article 95 of the Draft Act, which exempts
the Ministerds nomi ne eighe Artickie 85 pare2 cheamngg t o ¢
that they do not need to submit their National Criminal Records and health certificates
confirming their fitness for office.

94. In addition to this, thgudicial appointment process based on ministerial nominations
does notsatisfy international recommendations suggesting that judicial vacancies
should be open to application b eligible individuals®’?

95. Moreover, t he Mi ni srdaghingisvolvamedt inRhe eppointmentt 6 s
procedure, with a decisive influenoa the final composition of the Supreme Court,
amounts to an undue influence of the executive in this process and could undermine the
independence and impartiality of the Supreme Court (and its appointed jadges.
damage to public confidence may be thé greater because the Draft Act creates a
special process for judicial appointments following the early retirement of the existing
judges, which bypasses the usual appointment process for Supreme Court judges. This
gives the executive the opportunityliave an immediate influence on the composition
of the Supreme Court following the compulsory retirements (the usual appointment
process is otherwise retained, in modified form, for future appointments).

29 ibid. par 47 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibilities).

270 ibid. par 44 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independen@dyfficid Responsibilities).

LArticle 179 of tJudgesGhalhbe appdnted for amindefimita gesod by fihe President of the Republic on the motion
of the National Council of the Judiciaryao.

22 gee e.g.op. cit.footnote 15, par 12.@2010Measures for the Effective Implementation of the Bangalore Principles of Judicial Conduct)
See also th&€ape Town Principles on the Role of Independent Commissions in the Selection and Appointment ¢Felidgey
2016), which are the outcome ari international research project led by Professor Hugh Corder of the University of Cape Town, carried
out in collaboration with the Bingham Centre for the Rule of Law, a constituent part of the British Institute of Intdriaaibna
Comparative LawPrindples 10, fttps://www.biicl.org/binghantentre/projects/capetownprinciptes

23 See e.g., Venice Commissio®pinion on the Amendments to the Constitution of Liechtenpteposed by the Princely House of
Liechtenstein CDL-AD(2002)032, 16 December 2002, pars -38) <http://www.venice.coe.int/webforms/documents/GDL

AD(2002)032¢e.aspx.
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96. The intervention of the National Council of the ibiary, whose independence may
likewise be questioned as stated in pars8Pra is in any case not decisive in this
process. Indeed, the new modalities set out in Article 95 par 4 state that in case of a
delayed decision, only one of the two Assemblieghef Council needs to adopt a
favourable resolution on the nominee proposed by the Minister of Justice, meaning that
the decision could potentially be adopted by the First Assembly alonea ibtedy
mainly composed of representatives of the executivatantegislative branches (eight
out of ten)*"™

97. Even i f the Counci | 0 sArclen9 efghe DrdfeActcddees mte r e e
specify whether the President of the Republic of Poland would be bound by the outcome
of the National Council of the Judicar vy 6 s aThes201) OBEEODIHR Kyiv
Recommendations on Judicial Independesperify that where the final appointment of
a judge lies with the State President, his/her discretion to appoint should be limited to
the candidates nominated by the sebec body (e.g. Judicial Council or other
independent body) and a refusal to appoint such a candidate must be reasoned, and
based on procedural grounds offfAs noted by the Venice Com
the President is bound by a proposal made by and e pendent judi ci al
appointment by the Presi derffThelwoeliagoftet app
Draft Act as it is cannot exclude that the President of the Republic of Poland may also
decide to not follow the Council s deci sic

98. Hence, the above appointment process gives the executive, via the Minister of
Justice/General Public Prosecutor and potentially the President of the Republic, as well
as the Legislature, via the First Assembly of the National Council for the Judiciary, a
decisive say in the appointment of judges to replace those who were compulsorily
retired. In contrast, Article 24 of the 2002 Act provides the General Assembly of the
Supreme Court with an important role in the judicial selection process, which includes
assssing applicants and forwarding a shortlist of two recommended candidates per
vacancy to the National Council of the Judiciary.

99. In addition, in both the ministerial nomination process and the selection process
following applications for the remaining pasits, timelines are very short. This is
contrary to recommendations elaborated at the regional and international levels, which
recommend that adequate time be provided for the assessment of cardidiasésad,
the National Council of the Judiciary isgugred to assess applicants within 14 days of
the Ministerial nominationSuch short time periods for what may potentially be a large
number of candidate evaluations are not conducive to an objective assessment of the
judicial qualities of candidates. Mareer, there is no inherent urgency in the procedure
that would justify such an expedited process, apart from the urgency created by the
compulsory retirement of Supreme Court judges that is to take place following the entry
into force of the Act, which th© SCE/ODIHR recommends to reconsider altogether
(see par 8Bupra.

100. In light of the aboveby conferring full discretion on the Minister of Justice, who is
also the General Public Prosecutor to nominate new candidates for the Supreme

274 Op. cit.footnote 4, pars 60 and 70 (2017 OSCE/ODIHR Final Opinion on the National Council of the Judiciary of Poland).

25 Op. cit.footnote 26, par 23 (2010 OSCE/ODIHR Kyiv Recommendations on Judicial Independence).

276 Venice CommissionCompilation ofVenice Commission Opinions and Reports concerning Courts and J&dgesch 2015), page 13,
<http://www.venice.coe.int/webforms/documents/?pdf=CPI282015%2900&>.

Op. cit. footnote 120,Principles 911 (2016Cape Town Principles on the Role of Independent Commissions in the Selection and
Appointment of Judges).
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101.

102.

103.

104.

Court, without the involvement of an independent body whose decisions would be
decisive in the appointment processirticle 95 is at odds with the abovementioned
international principles on judicial appointments. This places into question the
independence of the Supreme Caaltbgether and may also damage public trust and
confidence in this court and its judges, as well as the judiciary in general.

5.3. The Compulsory Retirement of the First President of the Supreme Court and
the Appointment of his or her Replacement

As reaards the First President of the Supreme Court, Article 10 of the 2002 Act provides
that A[t] he First President of the Suprem
the Republic of Poland from among active Supreme Court judges fotyaagixerm of

of ficeo. This same provision is found in
Republic of Poland. Article 19 par 1 of the 2002 Act further provides that the Board of

the Supreme Court shall be composed of the First President of the Supreme Court,
Presidents of the Supreme Court and Supreme Court Judges selected by the assemblies

of the Justices of the Supreme Court Chamber for a term of three Aetmie. 88 of the

Draft Act also raises some specific concerns regarding the early retirementrafsthe

President of the Supreme Court as well as members of the Board of the Supreme Court.

The CCJE specifies that when court presidents are appointed for a particular term, they
should serve that term in fdif® Early removal can only occur pursuant toagtished

and transparent procedures and safeguards regarding removal, based on clear and
objective criterig’”in order to exclude any risk of undue political influence. Moreover,

the Venice Commission, when assessing provisions providing for the atidom
termination of the mandates of court chairperson following the enactment of a law, has
considered such provisions to be problematic and recommended their réfioval.

As noted by the Court of Justice of the European Union, if it were permissible for a state

to compel an Aindependentodo body to vacat
contravention of the rules and safeguard:
threat of such premature termination to which that authority would be exposed
throughoutits term of office could lead it to enter into a form of prior compliance with

the political authority, which is incompat
even where the premature termination of the term served comes about as a result of the
restructuring or changi?ghisebanstthaeeven if the i t ut
adoption of new legislation or amendments to an existing institutional model is
legitimate, the independence of said body should not be compromised, which entails the
obligation to allow the respective body to serve its full term of offfce.

The ECtHR has also expressly considered that effadders/court executives, hence
positions similar to those of a Supreme Court Chairperson, have the right within the
meaning of Article6 par 1 of the ECHR to serve their terms of office until their
mandates expire or come to an éfdin cases where these offibelders/court

28 Op. cit.footnote 109, par 42016 CCJE Opinion No. 19 on the Role of Court Presidents)
279 ibid. par 46(CCJE Opinion No. 19 on the Role of Court Presidents)

280

Op. cit. footnote 38, par 101 (2014enice CommissiofDHR-DGI Joint Opinion on the draft Amendments to the Organic Law on

General Courts of Georgia).

281

Court of Justice of the European ©nj European Commission v. HunganCase @288/12, 8 April 2014, par 54,

<http://curia.europa.eu/juris/documents.jsf?nurR88/12>.

282 i
ibid. par 60.

283 ECtHR, Baka v. HungaryApplication no. 20261/12, judgment of 23 June @)pars 107111, <http://hudoc.echr.coe.int/eng?i=001
163113
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105.

106.

107.

108.

109.

executivesod tenures were prematurely ter mi
the Court foundhisto bein violation of Article 6 of the ECHR, because the respective
decision to terminate was not open to review by an ordinary national tribunal or other
domestic body exercising judicial powéfé The First President of the Supreme Court
and t he c wmambdrsids noBseeatochave the means to individually challenge
this termination before any national body exercising judicial powers, given that their
individual complaints would not concern a final decision issued by a court or a public
administration adtority, as required by Article 79 of the Constitution of Poland. It is
also understood that they would not have the possibility to seek remedies before
ordinary courts. Article 88 of the Draft Act would accordingly be in violation of Article

6 par 1 of theECHR regarding the specific situation of the First President of the
Supreme Court and members of the Board of the Supreme Court.

Moreover,subjecting the First President of the Supreme Court to early retirement at all
in these circumstances is questioealgliven that this position will apparently remain in
the new reorganized setip of the Supreme Court (see Ssidction 5.1.1suprg, early
retirement would, especially in this case, not appear to be necessary or proportionate.

Article 91 of the Draft Acprovides that if the First President of the Supreme Court has
been retired, the related tasks and powers shall be exercised by a Supreme Court judge
designated by the President of the Republic of Poland. The selection of the new First
President will be qaied out within 14 days of filling the last vacant Supreme Court
judge position.

Generally, the manner in which presidents of courts are selected, appointed or elected
should follow the same procedure as that for the selection and appointment of other
judges. Especially in the cases of Presidents of Supreme Courts, the relevant processes
should formally rule out any possibility of political influer@®To avoid such risks, the

CCJE recommends adopting a model whereby the election/selection of the Psasfiden
Supreme Courts is done by the judges of the Supreme Court cont@rBadcutive
authorities like the Minister of Justice or the President of the Republic, as provided by
the Draft Act, should be excluded from this proc&ss.

In light of the above, # First President of the Supreme Court and the Board members
should be able to serve their full terms of office, exdeppme breach of disciplinary
rules or the criminal law is clearly established, following proper disciplinary or judicial
procedures.

Overall, the degree of executive interference in appointments to the Supreme
Court, including to its highest positions of First President and Presidents of
Chambers, presents a threat to the independence of the judiciary in Poland,
thereby undermining public confidence in the judiciary. Hence, Articles 801, 95
and 96 should be removed from the Draft Act altogether.

284 ibid. pars 12@122.

28 Op. cit.footnote 109, pars 320 and 532016 CCJE Opinion No. 19 on the Role of Court Presidents)
286 ibid. par 53 (CCJE Opinion No. 19 on the Role of Court Presidents).

27 ibid. par 47(CCJE Opinion No. 19 on the Role of Court Presidents)
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6. New Rules on the Status and Working Conditions of Supreme Court Judges
in Office and Retired Judges

6.1. The New Retirement Age of Supreme Codudges

110.Article 31 par 1 of the Draft Act | ower s
age from 70 years (Article 30 of the 2002 Act) to 65 years of age, and provides women
judges with the option of retiring once they have attained 60 years of dgeseEms to
reflect the recently adopted Act on -Bstablishing the Retirement Age at 65 and 60,
which will enter into force on 1 October 2017 and which reverses the increase of the
general retirement age to 67 years of age for both men and women, asl dle@d12.

111. As a precondition to requesting an extension, the respective judge needs to obtain a
certificate, which confirms that he or she is medically fit to perform judicial duties
(Article 31 pars 12). The application for an extension and the cegtt of health is
reviewed by the First President of the Supreme Court, who forwards it, along with
his/her opinion on the matter, to the Minister of Justice, who also issues an opinion on
the application. In the end, all documents are forwarded to thendaCouncil of the
Judiciary for a decision (Article 31 par ¥) granted by the Council, an extension lasts
for five years, though a judge may voluntarily retire at any time during this period
(Article 31 par 4). A judge who attains the age of 70 mgplyafor a renewal of the
extension following the same procedure; no more than two renewals are permitted in
this case (Article 31 par 5).

112. In principle, a mandatory retirement age for judges whose tenure is otherwise secure is
consistent with judicial inependence. The UN Human Rights Committee has observed
that the right to a fair trial before an independent tribunal entails that the age of
retirement should be *fHaxveverutietiere at whictetbeu r e d
mandatory age is set is signifitaand a comparative overview of applicable legislation
across the OSCE region seems to suggest that relatively high retirement ages at around
70 years of age apply to Supreme Court judges or other highest judicial p#itions.
the other hand, problemerfjudicial independence are likely to arise in situations where
the retirement age is low and where judges may be eligible for lucrative or prestigious
postretirement positions over which the government has a significant influence. These
include, for ingance, appointments to chair public inquiries or, in some jurisdictions, to
remain on the bench, either through an extension of tenure or as an actingjudge.

113. Since the age of 65 as established by the Draft Act is a reduction from the existing
mandatory rérement age of 70 years old, this would amopnima facieto an
interference with judicial security of tenure, and thus a violation of judicial
independencelhe Draft Act does not provide for any transitional measures concerning
the entry into force othis new retirement age, which would thereby appear to take
effect immediately.

114. In that respect,he Universal Charter of the Judge, which was approved by the
I nternati onal Association of Judges in 19

28 QOp. cit.footnote 16, par 19 (UN HRC General Comment No. 32 (2007)).

%9 gee e.g., CESifo GroupResearch on Judg&election and Terms of Office in the Wox@0132014), <ttps://www.cesife
group.de/ifoHome/factBICE/Public Sector/PubliegGovernanceandLaw/JudiciarySystem/Judgselectionin-highestcourts.htrmb.
See also Venice Commissio@ompilation of Venice Commission Opinions, Reports and Studies on Constitutional, JOBtice
P1(2015)002, 1 July 2015, peg 910, <http://www.venice.coe.int/webforms/documents/?pdf=CGRI282015%29002>.

20 Geoffrey Robertson QC, Judicial Independence: Some Recent Problerfisternational Bar Association 2014),
<https://www.ibanet.org/Article/NewDetail.aspx?ArticleUid=15ACEABBEE-46EFAB76-1CD18D7571CG.
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thejud ci al obligatory retirement®Mogaermust n
recent case of thEuropean Commission v. Hungapgfore the Court of Justice of the
European Union concerned a general lowering of the retirement age from 70 to 62 years

for dl judges, prosecutors and notarfésThe Court noted that the provisions at issue

abruptly and significantly lowered the almit for compulsory retirement for these
professions, without introducing transitional measures of such a kind as to protect the
legitimate expectations of the persons conceffieti.concluded that the said measure

gave rise to a difference in treatment on grounds of age which was not proportionate as
regards the objectives pursu&d.

115. In addition to this, the possibility for womeuadges to retire at the age of 60 years old
(Article 31 par 1 of the Draft Act) introduces a differential treatment between women
and men judges, which amounts to a discrimination. In its Grand Chamber judgment in
the case oKonstantin Markin v. Russi@concer ni ng the availabil
parental leave for servicewomen of the armed forces, the ECtHR considered such an
approach to be misconceived and noted tha
not intended to correct the disadvantaged posin o f women i n SoOCi €
inequal itieso be ®Wuaing theEaurt, therdlingralsarstatedthat
these types of measures fAhad the effect o
di sadvantageous both demdsvofmemiblsy clairfeed s( @
thatthed i f f erent i al t r eatrmeanst o machalnyn oadr boeb jsead tdi
and that it thus fAamounted to “iscriminati

116. Article 31 par 1 is also contrary to Article 3tbie International Covenant on Economic,
Social and Cultural Right¥ andArticle 11 of the CEDAW, which provides that States
should eliminate discrimination against women in the field of employment in order to
ensure equality of men and women, including #ame rights in the field of social
security and retirement. Moreover, the Committee on the Elimination of Discrimination
against Women has on several occasions expressed its concern when different
mandatory retirement ages were provided for men and wonwimg theimpact of
such provisions on reinforcing stereotypes.

117. In light of the aboveany change to the retirement age of judges shall only apply to
judges appointed after the entry into force of the Act and not to those already
sitting on the Supreme Court bench. Moreover,the legal drafters should also re

1 gee International Awciation of Judgesnternational Charter of the Judg@999), Article 8 <http://www.iajuim.org/universatharter
of-thejudges/>.

22 CJEU, European Commission V. Hungary  Case ®286/12, 6 November 2012,
<http://curia.europa.eu/juris/document/document.jsf?text=&docid=129324&pagelndex=0&doclang=en&mode=Ist&dir=&occ=first&par
t=1&cid=1233592.

2% ibid. par 68 (CJEUEuropean Commission v. Hungary, Ca$@85/12, 6 November 2012).

29 ibid. pars 6581 (CJEU European Commission v. Hungary, Ca$®86/12, 6 November 2012).

2% ECtHR, Konstantin Markin v. Russi@pplication no. 30078/06, judgment of 22 March 201Httg://hudoc.echr.coe.int/eng?i=001
109868 .

2% ibid. par 141.

27 jbid. par 139151.

2% UN International Covenant on Economic, Social and Cultural Rights e r e il nCaEfStCeRtop)eil by the UN General Assembly by
resolution 2200A (XI) of 16 December 1966. The Republic of Poland ratified the ICESCR on 18 March ARicfe 3 of the
| CESCR states that #A[t]he state parties to the presmgogmtentCovenant

of all economic, soi a | and cultural rights set forth in the present Coven

Covenant recognize the right to work, which includes the right of everyone to the opportunity to gain his living by wotkevireely

chooses or accepts, and will take appropriate steps to safeguard
29 See e.g., Committee on the Elimination of Discrimination against WoBmmgluding Observations on th# dnd 5th Periodic Reports

of Moldova 29 October 2013, pars 27 and 8 2 (d),

<http://tbinternet.ohchr.org/_layouts/treatybodyexternal/Download.aspx?symbolno=CEDAW/C/MDABROEMAg=Er>. See also
e.g., UN Women, Do Our Laws Promote Gender Equality? A Handbook for CEER&&ed Legal Reviewpages 9 and 64,
<http://cedawin-action.org/en/2013/04/22/dmur-laws-promotegenderequalitya-handbookfor-cedawbasedegatreviews20135.
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consider theearlier optional retirement age for women Supreme Court judges, as
this risks perpetuating and entrenching inequality and gender stereotypes about
women judges compared to their men amterparts.

6.2. Extension of Appointments after Reaching the Retirement Age

118. The new retirement ages are mandatory, unless the respective judge requests an
extension of his or her appointment and such an extension is granted by the National
Council of the Jdiciary, after consulting with the Minister of Justice (Article 31 par 3
of the Draft Act). The Council 6s consent
Act does not specify the criteria that wil

119. As mentioned in par 83upra the independence of the National Council of the
Judiciary is questionable according to the scheme contemplated in the draft amendments
to the Act on the National Council of the Judiciary, although not adopted (see par 9
suprd. Hence, the possibifitand hope to be extended might influence the attitude of a
judge towards the representatives of the executive and legislative branches within the
Council in such a way that his/her independence and even his/her integrity could be
jeopardized®

120. Additionally, discretionary extensions of service for judges at the retiring age are
generally viewed as undesirable amccluding the possibility of extensiondre
appointment has been considered a guarantee against politicization of the jdficiary.

For instance, n international courts, there is a growing tendency to disallow the
extension of judgesd mandates, so0°?as nof
According to par3.3. of theEuropean Charter on the Statute for Judggsicial
appointments for a fixed ped are acceptable under the proviso that the decision on
whether to renew their mandates is mhdgan @uthority independent of the executive

and legislative powers within which at least one half of those who sit are judges elected

by their peers followig methods guaranteeing the widest representation of the
judiciaryo; the decision may al so be taker
a body. However, @ording to the scheme contemplated by the proposed amendments

to the Act on the National Couihof the Judiciary (although not adopted), the judiciary

would no longer have a decisive role in the decisiaking of the Council®® Hence,

the procedure for the extension of the term of Supreme Court judges who have reached

the retirement age does naoffgciently guarantee their independence.

30 Op. cit. footnote 93, pars 381 ( 2014 Veni ce Co mnidsia Cade 6f Arméia)See ialsonVenice Commission
Opinion on theDraft Law on Judicial Power and Corresponding Constitutional Amendments of L&tie-AD(2002)026, par 57,
<http://www.venice.coe.int/webforms/documents/?pdf=CDL(2002)¢21
1 jbid.pars3@ 1 (2014 Veni ce Gdudicul GodeiofoAnmersa). Opi ni on
302 Theodor Meron (former president of the International Criminal Tribunal for the former Yugoslavia), in theJadiclal Independence
and Impartiality in InternationeCriminal Tribunals published in the American Journal of International Law in April 2005, pointed out
the dangers inherent in appointments for definite terms where prospectsonhireation and relection may induce judges to consider
extrajudicial,ir r el evant factors, ared etwlabbs ec dbmaolgu d ed msh atf femon he best pr
Statute of the permanent International Criminal Court (ICC), the judges hold office for a term of nine years and aieledbretiy
election except if they were elected at the first election for a term of three years (Article 36 of the ICC Statetéhe entry into force
of Protocol 14 to the ECHR, ECtHR judges are elected for one single term of nine years and their mandattéenanewed, with a
view to reinforcing their independence and impartiality (geeExplanatory Report to Protocol No. 14 to the ECHR, amending the
control system of the Convention Strasbourg, 13 May 200dp #www.coe.int/en/web/conventions/flit/-/conventions/treaty/194
par 50, which states thétt hedgesd terms of office have been changed -and incre
eleced. These changes are intended to reinforce their independence and impartiality, as desired notably by the Parlianmebitary Asse
in its Recommendation 1649 (2004) 0.
303 Op. cit.footnote 4, SukSection 4 (2017 OSCE/ODIHR Final Opinion on the National €ibarf the Judiciary of Poland).
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121.

122.

123.

124.

125.

126.

Finally, this new extension mechanism may subject individual judges to improper
influence, pressure, threat or fear of interference, direct or indirect, from authorities
intervening in the extension process, sushhe First President of the Supreme Court,

the Minister of Justice or members of the National Council of the Judiciary, which may
undermine the |judge 5% It maydiso poténiadly createnahe p e n o
actual or perceived conflict of interest fa judge in any litigation involving the bodies

with a role in extension decisions, especially in consideration of the fact that the
Minister of Justice is also the General Public Prosecutor in Poland.

Accordingly, the present mandatory retirement age of70 years for both men and
women judges should be retained. Provisions allowing for extensions of service
should be deleted due to the potential direct or indirect influence or interference
that authorities intervening in the extension process may have omdividual
judges, thus undermining judicial independence.

6.3. Limitations Regarding Other Occupations or Employment of Supreme Court
Judges in Office and Retired Judges

The Draft Act transfers to the Minister of Justice functions formerly falling within the
competence of the First President of the Supreme Court, including the power to grant or
deny permission to a judge wishing to undertake external work or business activity
(Article 37 of the Draft Act). This power also extends to retired judges (Article B7 pa
10 of the Draft Act).

It is common in countries across the OSCE region for members of the judiciary to be
prohibited from carrying out any professional or paid activity while in office, although
there may be some exceptions concerning teaching andatesetivities.

The European Charter on the Statute for Judgestes that judges shouidf r eel v car
out activities outside their judicial mandate including those which are the embodiment

of their rights as <citi z e nsthattlfisdfreedomdmay ) . T
only be limited in so far as such outside activities are incompatible with confidence in,
impartiality or the independence of a judge, or his/her ability to deal with his/her cases

in a timely manner (par 4.3%> According to the Cher, remunerated activities should

also require prior authorizatigi® The Commentary on the Bangalore Principles of

Judicial Conductspecifies that a judge may accept remuneration if reasonable and
commensurate with the task performed, and providedhbkarangement does not lead

to conflicts, and the respective activities do not require the judge to spend significant

time away from court duties. ; i n addition,
guestion of undue i nty bridlingness t@ be intpérteal inj udge:
matters coming befoc¥e him or her as a judc

Article 37 par 9 specifies that judges may undertake any type of ineameng activity

outside employment and service relationship, provided that this is approved by the
Minister of JusticeFurther, the Minister may allow the number of teaching hours to be

hi gher than what i s specified in the Draf
First President of the Supreme Court and in the case of judges sitting on the
Disciplinary Chamber, the President of that Chamber) are merely notified of this (even

304
305

Op. cit.footnote 19, par 22 (2010 CoE Recommendation CM/Rec(2010)12 on Judges: Independence, Efficiency and Responsibilities).
Op. cit.footnote 29, par 4.2 (1998 European Charter on the Statute for Judges).

% ibid.

307

Op.citf oot note 37, pars 182 (2007 UNODC6s Commentary on the Bangal c
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t hough arguabl vy, they would be in a much
case load permits additional absence of the judge).

127. As regards procedural aspeatesting the executive with such powers, rather than the
First President of the Supreme Court, will lead to actual or perceived influence of the
executive over the judiciary, and thereby undermine judicial independence. Insofar as it
relates to lectures amather public speaking engagements, the Draft Act contains no
safeguards that would prevent the abuse of such power, e.g. not allowing judges to
speak out in defence of judicial independentre.that respect, the ECtHR has
considered thataving regard irparticular to the growing importance attached to the
separation of powers and the importance of safeguarding the independence of the
judiciary, any interference with the freedom of expression of a judge calls for close
scrutiny3® It is therefore théPresident of the Supreme Court or some independent
office or institution that should have a say in the possibility of a judge undertaking
external work.

128. Moreover, theabove provisions permanently limit retired judges in their possibility to
engage in a numbesf activities. Such limitations may be excessive and could be
considered to be in breach of the retired
the ECHR. In the case dfiemitz v. Germanythe ECtHR made it clear that thetion
of A pr i whotldeinclude factivities of a professional or business niture.
Regarding specifically limitations on practicitayv, the Venice Commission has found
a blanket prohibition to be an unnecessary and excessive limitation; any restrictions,
such as temporayillimiting the possibility of a former judge to act as a lawyer before
the court of which that judge was a member, should be narrowly targeted and
proportional®’® Based on the above, it is noted thle limitations concerning the
occupation or employment ¢ retired judges are vague and restrictive and should
be clearly circumscribed.

7. Draft Amendments to the 2011 Act on the National Council of the Judiciary
(Article 85 of the Draft Act)

129. The new Article 85 of the Draft Act, which was introduced followpeayliamentary
discussions before the Sejm, provides further amendments to the 2011 Act on the
National Council of the Judiciary (as would have been amended, should the recently
initiated reform had been successful, see psu@d. This provision providethat the
Sejm requires a vote of a 3/Bajority in the presence of at least half of the statutory
number of Deputies when voting to elect judge members to the National Council of the
Judiciary.

130. The change of the voting threshold for such cases di@spact the main findings and
recommendations from the 2000SCE/ODIHR Final Opinionindeed, it is the very
fact that the vast majority of members of the National Council of the Judiciary (21 out
of 25 members), are selected by the Parliament, thasramncerns with respect to the

308 ECtHR, Harabin v. SlovakigApplication no. 62584/00, judgment of 29 June 200#)tps//hudoc.echr.coe.int/eng?i=0@403%. See
also Venice Commission,Report on the Freedom of Expression of Judge&sDL-AD(2015)018, 23 June 2015,
<http:/www.venice.coe.int/webforms/documents/default.aspx?pdffile=@DI(2015)018e>.

39 ECtHR, Niemitz v. GermangApplication no. 13710/88, judgment of 16 December 1992), parl&fy:#hudoc.echr.a@int/eng?i=001
5788%.

310 Venice CommissionQpinion on the Draft Code on Judicial Ethics of the Republic of TajikisBibl-AD(2013)035, 10 December
2013, par 67, kttp://www.venice.coe.int/webforms/documents/?pdf=CBD(2013)035e#>.
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real and perceived independence of this codftils this means that political
considerations may prevail when selecting such members (not to mention tloé fact

having members of parliament and of the executive sit on doecd)>'? This is
irrespective of the fact that judges or prosecutors associations, 25 judges or prosecutors,
the Polish Bar Council, the National Council of Legal Counsels or the National Council

of Notaries can now propose judge candidates to the Spedkéiar s hal 0) of t h

131. The OSCE/ODIHR thereby would like to reiterate that the findings and
recommendations from its 2017 OSCE/ODIHR Final Opinion remain fully
relevant, and recommends that the Draft Amendments to the 2011 Act on the
National Council of the Judiciary, as adopted in July 2017, be reconsidered in their
entirety.

132. Article 85 of the Draft Act also provides that an appeal against a Council resolution is
not available in individual cases concerning the appointment to serve as a Supreme
Court udge. This provision is at odds with the abaventioned principle that decisions
concerning judicial appointments should be subject to judicial review (see par 79

supra.

8. Additional Concerns Related to the Process of Preparing and Adopting the
Draft Act

133. OSCE participating States have committed t
the end of a public procedure, and [that] regulations will be published, that being the
condition for their applicabi I*FMoredver( 1990
key commitments specify that A[l ] egislatic
of an open process reflecting the will of the people, either directly or through their
el ected r e(@99kNMoscov Dotumente 1831,

134. Consultations on raft legislation and policies, in order to be effective, need to be
inclusive and to provide relevant stakeholders with sufficient time to prepare and submit
recommendations on draft legislation; the State should also provide for an adequate and
timely feadback mechanism whereby public authorities should acknowledge and
respond to contributiori&> According to recommendations issued by international and
regional bodies and good practices within the OSCE area, public consultations generally

311 The ECtHR has expressly held that cases where bodies appointing the vast majority of council members were from tharkecutive
legislative branches constituted a structural defigighat was not compatible with the principle of independenced(seeit. footnote
18, pars 112 and 117, particularly par 10feksandr Volkov v. Ukraine ECt HR judgment of 9 January 2013)
Compliance Report of the Fourth Evaluati®ound on Corruption Prevention in respect of Members of Parliament, Judges and
Prosecutors for Serbia, par 99, where a majority of members of the Council for the Judiciary is elected by the Partiawtesre an
GRECO specifically recommended to change tomposition of the High Judicial Council, in particular by excluding the National
Assembly from the election of its members, provided that at least half of its members are judges elected by their pekshiagdize
ex officio membership of represeives of the executive and legislative powers. See also Venice CommiSgimion on the
Constitution of Serbia,adopted by the Commission at its 70th plenary session (Venic€,8 1March 2007), par 70,
<http://www.venice.coe.int/webforms/documents/?pdf=CAMD(2007)004e>; and Venice Commission, pars -38, Preliminary
Opinion on the Proposed Constitutional Amendments regarding the Judiciary of UkeddeP|(2015)016e, 24 July 2015, pars 36
37, <http://www.venice.coe.int/webforms/documents/?pdf=CI2I(2015)016e>.
%12 Op. cit.footnote 20, pars 23 and 32 (2007 CCJEn@mi No. 10 on the Council for the Judiciary at the Service of Sociepy)git.
footnote 60par 93 (2014 Report of the UNSR on Judicial Accountability);@mccit.f oot not e 21, par 32 (2007 Ve
Report on Judicial Appointments).
Available at <http://www.osce.org/fr/odihr/elections/14304
Available at sttp://www.osce.org/fr/odihr/elections/1434.0
See e.g Recommendations on Enhancing the Participation of Associations in Public Dedialong Processegrom the participants
to the Civil Society Forum organized by the OSCE/ODIHR on the margins of the 2015 Supplementary Human Dimension Meeting on
Freedom®f Peaceful Assembly and Association), Viennal®5April 2015, <ttp://www.osce.org/odihr/183991
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last from a minimm of 15 days to two or three months, although this should be
extended as necessary, taking into accantdr alia, the nature, complexity and size of

the proposed draft act and supporting data/informatidfo guarantee effective
participation, consultadn mechanisms must allow for input at an early stagd
throughout the procesd’ meaning not only when the draft is being prepared by
relevant ministries but also when it is discussed before Parliament (e.g., through the
organization of public hearingsipublic consultationgonstitute a means of open and
democratic governance; they lead to higher transparency and accountability of public
institutions, and help ensure that potential controversies are identified before a law is
adopted*® Discussions helchi this manner that allow fan open and inclusive debate

wi || i ncrease al/l stakeholdersd wundersta
enhance confidence in the adopted legislation. Ultimately, this also tends to improve the
implementation of laws orcadopted

135. Withregardtoth¢ udi ci aryds invol vement ,thenCCIEe gall r
has expressly stressed fAthe i mportance of
national judicial pol i cyo andultedbnepldyarct t h:
active part in the preparation of any legislation concerning their status and the
functioning of 3¢ The 19p8uEdiropedn &hartes gnsthe Statdte for
Judges also specifically recommends that judges be consulted on aoggur@hange
to their statute or any change proposed as to the basis for their remuneration, or as to
their social welfare, including their retirement&gnsion, to ensure that judges are not left
out of the decisiommaking process in these fields.

136. As mentoned in par 3&upra the 2002 Act foresees an important consultative role for
the Supreme Court in its Article 1 par 3, which stipulates that the Supreme Court shall
issue opinions on acts and draft acts which concern the operation and functioning of
judicial authorities in the country or in fact, any other acts it considers that its opinion
may be relevant. While the Draft Act was being prepared, the Supreme Court issued its
opinior?! based on its existing powers, which have now been revoked in the Btaft A
Therefore, the Supreme Court will no longer have this advisory role, which runs counter
to the abovementioned principles concerning open and transparent democratic
practices.

137. In addition, the Draft Act was submitted to the Sejm on 12°4uénd evenhough it
aims to reform the highest court in the country, it was not subjected to any legitimate
consultation process prior to this date, either with the bodies of the judiciary and judges,
or with the public or civil society organizations. This would Vikee appear to be at
odds with the foregoing principles.

%6 See e.g., OSCE/ODIHRQpi ni on on the Draft Law of ,UlSepeinbtere2016has 46Aubl i c Cor
<http://www.legislationline.org/documents/id/20027
%17 See e.g., OSCE/ODIHRGuidelines on the Protection of Human Rights Defenders (2@kttion Il, SukSection G on the Righo
- Participate in Public Affairs, kttp://www.osce.org/odihr/119633
ibid.
319 Op. cit.footnote20, par 31 (2015 CCJE Opinion No. 18 on the Position of the Judiciary and its Relation with the Otérer ¢fcState
in a Modern Democracy).
320 Op. cit.footnote 29, par 1.8 (1998 European Charter on the Statute for Judges). Sge eisfootnote 20, par 9 (2010 CCJE Magna
Carta of Judges) , whi ch states t hseors which affedt the praatidei o€ judiial yunctohsa | | be
(organisation of courts, procedures, ot her |l egi s|2011iVinug 0 ; and E
Declaration on Challenges and Opportunities for the Judiciary in therddt Economic Climate Recommendation 5,
<https://www.encj.eu/index.php?option=com_content&view=article&id=119%3jaeoptsvilniusdeclaration&catid=22%3Anews&lan
g=fr>, which states that HfA[j]Judiciaries and judges should be invol
Seeop. cit.footnote 39.
%2 See dttp://www.sejm.gov.pl/Sejm8.nsf/PrzebiegProc.xsp?id=79AFE72D21974105C125815B006FF6EC
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138. The legal drafters have prepared an Explanatory Statement to the Draft Act, which lists
a number of reasons justifying the contemplated reféfut it does not mention the
research and impact assesst on which these findings are based. In particular, no
evidence is presented to demonstrate that the existing problems within the Polish
judiciary require a legislative reform on this scale and could not be addressed through
better implementation of thexisting laws, for example. The Explanatory Statement
also does not outline whether and to which extent the benefits of the measures chosen
by the authors of the Draft Act outweigh their costs, including their negative impact on
judicial independence. Gawn the potential impact of the Draft Act on the independence
of the judiciary and the rule of law, it is essential that such legislation be preceded by an
in-depth regulatory impact assessment, completed with a proper problem analysis using
evidencebasedtechniques to identify the best efficient and effective regulatory option
(including the o regulationdo option).

139. The Draft Act seeks to amend numerous provisions of other pieces of legislation, which
were recently adopted or amended. This raises daghis whether these legal changes
were preceded by proper poliayaking and regulatory impact assessment. viddeme
of legislation amended in the field of the judiciary, its piecemeal structure, level of
detail and frequent amendments, could lead to &doriiy and to a situation where
individuals, including even legal professionals, may have difficulties understanding and
implementing the relevant legislation. The manner in which these laws were amended
may have negative repercussiongt only with respecto the democratic legitimacy of
the legislation, but also with respect to public confidence in public institutions in
general In future, it may be helpful to adopt a more comprehensive approach, involving
a proper policy discussion and impact assessmettie outset, so that all necessary
amendments to legislation may take place as part of one reform process. Moreover, such
a process would help identify potential flaws and inconsistencies in the legal texts, such
as those raised in earlier sectionshaé Opinion.

140. The first reading by the Sejm in plenary occurred on 18 July, and the second reading the
day after. The third reading was organized on 20 July. On 22 July 2017, the Senate
adopted the Draft Act without any amendment and the bill was sefit®ort Pr esi dent
signature on 24 July 2017, althoutte President of the Republic decided to refer it
back to the Sejm pursuant to Article 122 par 5 of the Constitution of the Republic of
Poland(see par Suprg).

141. Given the extremely short timeline for tadoption of the Draft Act, i.e. about a week
since its submission to the Sejm, and the lengthy and complex nature of this legislation,
it is highly unlikely that the deputies would have had sufficient time to review and
evaluate the draft legislation, amal take professional account of the opinions of the
staff and the relevant committee, or consider the views of civil society organizations
and other experts. In principle, adequate time limits should be set prior to the actual
drafting exercise, as wellsafor the proper verification of draft laws and legislative
policy for compatibility with international standards at all stages of themaking
process>

142. In light of the above, the process by which the Draft Act was developed and adopted
does not confornto the aforesaid principles of democratic {avaking. Any legitimate

33 See ttp://www.sejm.gov.pl/Sejm8.nsf/druk.xsp?nr=1%27

324 See e.g.0PSCE/ODIHR,Report on the Assessment of the Assessment of the Legislative Process in the Republic ofQutolesia
2014), pars 448, <http://www.legislationline.org/documents/id/19365

25 ibid. par 12.
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reform process of such calibghould be transparent, inclusive, extensive and
involve effective consultations, including with representatives of the Supreme
Court, other members of thejudiciary, relevant authorities, such as the Office of

the Commissioner for Human Rights, civil society organisations and should involve

a full impact assessment including of compatibility with relevant international
standards, according to the principlesstated above. Adequate time should also be
allowed for all stages of the ensuing lawnaking process.It would be advisable for
relevant stakeholders to follow such processes in future legal reform efforts. The
OSCE/ODIHR remains at the disposal of the $toliauthorities for any further
assistance that they may require in any legal reform initiatives pertaining to the
judiciary.

[END OF TEXT]
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ANNEX 2 - Extracts of the Draft Act on the Supreme Court of Polandas of 26
September 2017)

ACT
of 2017

on the Supreme Court
Chapter 1
General Provisions

Article 1. The Supreme Court shall be a judicial body appointed to perform the
following tasks:

1) administer justice by means of:
a) ensuring compliance with the law and uniformity of judicial decisionsoofimon
and military courts by hearing appeals and adopting resolutions to resolve questions
of law;
b) exercising extraordinary control over final judicial decisions to ensure the rule of law
and social justice by hearing extraordinary complaints;

2) hearing disiplinary cases within the scope set forth in the Act;

3) hearing electoral protests and ruling on the validity of elections to the Sejm and Senate,
the election of the President of the Republic of Poland and elections to the European
Parliament and also ha&ag protests against the validity of national and constitutional
referendums and ruling on the validity of referendums;

4) providing opinions on draft laws and other legal acts on the basis of which courts render
their decisions and operate as well as othaft daws to the extent that they affect cases
falling within the subjectmatter jurisdiction of the Supreme Court;

5) perform other acts provided for by laws.

é

Article 3. Para. 1The Supreme Court shall be divided into the following Chambers:

a) Civil Chamber

b) Criminal Chamber;

c) Labour and Social Security Chamber,

d) Extraordinary Control and Public Affairs Chamber;
e) Disciplinary Chamber.
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Article 4. The President of the Republic of Poland, after consulting the Board of the
Supreme Court{ ol egi um S g d)ushal detemnyne, Hyzvweayg a a regulation, the
rules of procedure of the Supreme Court, which shall determine the number of positions of
Supr eme Cour't judges, i ncluding t he number
individual dhambers, the internal organisation of the Supreme Court, the rules of internal
conduct as well as the detailed scope of duties of judicial assistants and the manner of their
performance, having regard to the need to ensure the efficient and proper bkesises and
the character of proceedings before the Supreme Court, including disciplinary proceedings,
and also the need to ensure compliance with the law and uniformity of judicial decisions of
common and military courts.

é
Art. 6. [...]

Para. 2. The Ps&lent of the Supreme Court who directs the work of the Disciplinary
Chamber shall submit to the competent authorities remarks concerning the irregularities or
legal loopholes found whose removal may ensure the efficient hearing of cases falling within
thejurisdiction of that Chamber or reduce the number of disciplinary offences.

Article 7. Para. 1. The minister in charge of public finance shall incorporate a draft of
the Supreme Courtodés income and expenditur e,
Supreme Court, in the draft state budget.

Para. 2. The Board of the Supreme Court shall incorporate a draft of the income and
expenditure related to the operation of the Disciplinary Chamber, in the wording adopted by

the Assembly of the Judges ofthe Dis¢ii nary Chamber , i n the draf
income and expenditure.

Para. 3. The amount of expenditure set forth in the draft of the income and expenditure
related to the operation of the Disciplinary Chamber shall not exceed 15% of the average
amount of Supreme Court expenditure set forth in the Budget Acts in force in the three years
preceding the budget year in question.

Para. 4. As regards the implementation of th
the Supreme Court shall have fi@vers of the minister in charge of public finance.

Para. 5. As regards the i mplementation of th
of the Disciplinary Chamber, the President of the Supreme Court who directs the work of the
Disciplinary Charber shall have the powers of the minister in charge of public finance.

Article 8. Para. 1. Having regard to laws on the protection of classified information,
laws on the protection of personal data and also the provisions of other Acts, the Supreme
Court $all promptly publish the judgment it has rendered and, after the statement of reasons
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has been drawn up, also the statement of reasons for the judgment in the Public Information
Bulletin on the Supreme Courtds website.

é

Article 11. Para. 1 The First Preident of the Supreme Court shall be appointed by the
President of the Republic of Poland from among five candidates selected by the General
Assembly of Supreme Court Judges for ayaar term of office and he or she may be re
appointed only once. A pensappointed to the office of the First President of the Supreme
Court may hold such office only until he or she retires, is retired, or his or her service
relationship of a Supreme Court judge has expired.

Para. 2.The General Assembly of Supreme Courtghsishall select the candidates for the
position of the First President of the Supreme Court from among active Supreme Court
judges not later than 6 weeks before the end of the term of office of the First President of the
Supreme Court or within 14 days thfe date on which the Supreme Court judge who holds
the position of the First President of the Supreme Court retires, is retired, his or her service
relationship expires or he or she renounces the office of the First President of the Supreme
Court.

Article 12. Para. 1.The General Assembly of Supreme Court Judges making the
selection referred to in Article 11, para. 2 shall be presided over by the First President of the
Supreme Court, and if this is not possible or if he or she has been nominated diglaeaian
the most senior President of the Supreme Court. If the most senior President of the Supreme
Court has also been nominated as a candidate for the First President of the Supreme Court, the
General Assembly of Supreme Court Judges shall be presidrdby the most senior
Supreme Court judge who has not been nominated as a candidate.

Para. 2. A resolution by the General Assembly of Supreme Court Judges on the selection of
candidates for the office of the First President of the Supreme Court shaik ridgupresence

of at least twethirds of the judges from each Supreme Court chamber. If no resolution is
adopted due to lack of required quorum, the presence of at leasfifttneef Supreme Court
judges shall be required to adopt the resolutioneahéxt meeting.

Para. 3. Each judge participating in the vote may only cast one vote. The vote shall be taken
by secret ballot.

Para. 4. The candidates selected for the position of the First President of the Supreme Court
by the General Assembly of Suprer@®urt Judges shall be those candidates who have
received the highest number of votes. If two or more candidates for the position of the First
President of the Supreme Court have received an equal number of votes, as a result of which
it is not possible tselect five candidates, another vote shall be held in which only these
candidates shall participate. The provision of para. 3 shall apply.

Para. 5. Immediately after the selection of candidates for the position of the First President of
the Supreme Courthe President of the General Assembly of Supreme Court Judges shall
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submit to the President of the Republic of Poland the minutes of the meeting, which shall
indicate the candidates selected and the number of votes cast for each of them.

Article 13. Para 1. The First President of the Supreme Court shall direct the work of the
Supreme Court and represent the Supreme Couatvissthird parties, including without
limitation:

1) appointing and dismissing, at the request of the President of the Supreme/i@ourt
directs the work of the relevant chamber, chairs of departments within that chamber;

2) representing the Supreme Court before the Constitutional Court or during the work
undertaken by committees of the Sejm and of the Senate or appointing another
person ® represent the Supreme Court;

3) giving his or her opinion and presenting to the President of the Republic of Poland
candidates for the office of the President of the Supreme Court selected by the
assembly of judges of the relevant Supreme Court chamber;

4) giving his or her opinion on statements by persons who have attained the age of 65
years to the effect that they are willing to continue to serve as Supreme Court judges;

5) presenting to the General Assembly of Supreme Court Judges the draft of the
informationreferred to in the first sentence of Article 5, para. 1;

6) determining, after consulting the Board of the Supreme Court, by way of an order,
rules of procedure of the Office of the First President of the Supreme Court, the
organisation and scope of taskscolirt secretariats and other administrative units of
the Supreme Court, rules of procedure of the Supreme Court Research and Analysis
Bureau as well as the work and remuneration regulations applicable to Supreme
Court employees other than judges;

7) performing the activities set forth in the Act related to the selection of lay Supreme
Court judges;

8) performing other activities set forth in the Act, rules of procedure and other
legislative acts.

Article 14. Para. 1A President of the Supreme Court shall ditbe work of the relevant
chamber.

Para. 2. A President of the Supreme Court shall be appointed by the President of the Republic
of Poland after consulting the First President of the Supreme Court from among three
candidates selected by the assembly dfjygs of the chamber in question for a thyear

term of office and he or she may beaggointed only twice. A person appointed to the office

of a President of the Supreme Court may hold such office only until his or her service
relationship of a Suprent@ourt judge has expired.

Para. 3. The appointment of the President of the Supreme Court who directs the work of the
Disciplinary Chamber shall not require consultation with the First President of the Supreme
Court.
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Para. 4. The provisions of Article 11,rpa2 and of Article 12 shall appigutatis mutandio
candidates for the office of a President of the Supreme Court and to the selection of
candidates by the assembly of judges of a Supreme Court chamber.

é

Article 16. Para. 1Powers of the General Assbly of Supreme Court Judges shall
include:

1) selecting five candidates for the position of the First President of the Supreme Court and
presenting them to the President of the Republic of Poland;

2) considering and accepting the draft information of the Frtsident of the Supreme
Court on the activities of the Supreme Court and on the material problems identified in
this area, including those arising from case law;

3) giving opinions on candidates for the position of Supreme Court judges;

4) considering other migrs on the initiative of the First President of the Supreme Court, a
President of the Supreme Court, the Board of the Supreme Court or at least five Supreme
Court judges;

5) adopting resolutions on other important matters concerning the Supreme Court.

Artic le 18.Para. 1. Powers of the assembly of judges of a Supreme Court chamber shall
include:

1) selecting three candidates for the position of the President of the Supreme Court who
directs the work of the chamber in question;

[ é]

Article 19. Para. 1Within the scope of jurisdiction of the Disciplinary Chamber, its internal
organisation and rules of internal conduct as well as other powers of the First President of the
Supreme Court as stipulated in the Act, the powers of the First President of the Supreme
Cout referred to in Article 13, pard, point 1, Article 30, para. 1, Article 35, para. 5, Article

39, paras. 1 and 3, Article 43, pardsand 5, Article 50, paras. 6 and 13 of the Act shall be
exercisednutatis mutandiby the President of the Supreme @ounho directs the work of the
Disciplinary Chamber.

Para. 2. The powers referred to in Article 13, para. 1, points 2, 4 and 7, Article 34, para. 2 and
the second sentence of Article 54, para. 3 shall be exercised by the First President of the
Supreme Courin consultation with the President of the Supreme Court who directs the work
of the Disciplinary Chamber.

é
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Chapter 3
Jurisdiction of Supreme Court Chambers

Article 22. The jurisdiction of the Civil Chamber shall include civil law, commercial
law and fanily and guardianship law cases as well as cases concerning the registration of
entrepreneurs and the registration of pledges.

Article 23. The jurisdiction of the Criminal Chamber shall include cases heard pursuant
to the provisions of the Act of 6 June9l™A Code of Penal Procedure (Journal of Laws [Dz.
U.] of 2016 item 1749 as amended), the Act of 10 September i1998cal Penal Code

(Journal of Laws [Dz. U.] of 2016 item 2137 as ame%);lelde Act of 24 August 200il Code
of Procedure in Cases InvolgrPetty Offences (Journal of Laws [Dz. U.] of 2016 item 1713

as amende& as well as other cases to which the provisions of the Code of Penal Procedure
apply as well as cases falling within the jurisdiction of military courts.

Article 24. The jurisdictionof the Labour and Social Security Chamber shall include
cases related to labour law, social security, cases concerning claims for remuneration by
inventors and authors of utility and industrial designs and layout designs of integrated circuits
and registtion cases, excluding the registration of entrepreneurs and the registration of
pledges as well as cases concerning the retirement of Supreme Court judges.

Article 25. The jurisdiction of the Extraordinary Control and Public Affairs Chamber shall
includethe hearing of extraordinary complaints, hearing electoral protests and protests against
the validity of national and constitutional referendums as well as ruling on the validity of
elections and referendums, other matters of public law, including cdiopepirotection,

energy, telecommunications and rail transport regulation cases and also cases where appeals
against decisions by the President of the National Broadcasting Council have been lodged,
appeals against resolutions of the National Council & fudiciary and complaints
concerning overly lengthy proceedings before common and military courts.

Article 26. The jurisdiction of the Disciplinary Chamber shall include:

1) disciplinary cases against Supreme Court judges;
2) disciplinary matters for which theupreme Court is competent under separate statutes;
3) complaints concerning overly lengthy proceedings before the Supreme Court.

Article 27. Para. 1. Where a President of the Supreme Court finds that a case does not
fall within the jurisdiction of the chandp whose work he or she directs, he or she shall refer
the case to the competent chamber.

Para. 2. If the President of the Supreme Court who directs the work of the chamber to which
the case has been referred finds that the chamber in question is noterdnpénear the
case, he or she shall request that the First President of the Supreme Court indicate the
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competent chamber. The First President of the Supreme Court may refuse to refer the case to
another chamber.

Chapter 4

Establishment, Changes and Expy of the Service Relationship of a Supreme Court
Judge

é
Article 29. Para. 1A person appointed to serve as a Supreme Court judge shall:

1) only hold Polish citizenship and enjoy full civil and public rights;
2) é
3) be at least 40 years of age;

é

9) not have seved in, have worked in or have been a collaborator of the state security
authorities listed in Article 5 of the Act of 18 December 1998 on the Institute of National
Remembrancé Commission for the Prosecution of Crimes against the Polish Nation
(Journalof Laws [ Dz. U.] of 2016 items 1575 anc
é

Article 30. Para. 1. The President of the Republic of Poland, having consulted the First
President of the Supreme Court, shall announce in the Polish Monitor [Monitor Polski]
Official Journal of the Republic d?oland the number of vacant judicial positions to be filled
in individual Supreme Court chambers.

Para. 2. Each person satisfying the requirements of the position of a Supreme Court
judge shall be entitled to present their candidature to the NationalciCaninthe
Judiciary within a month following the announcement referred to in para. 1.

Para. 3. The candidature shall be presented in the form of an application for the vacant
position of a Supreme Court judge in the chamber indicated in the announceavent;

where the candidate is a judge or a public prosecutor, such an application shall be
accompanied by a statement about the candidate issued by the National Criminal Record
and by a certificate stating thaformthbe can
judgeds duti es.

Para. 4. The President of the Republic of Poland shall determine, by way of a regulation,
the specimen application form for candidates for vacant positions of Supreme Court
judges, having regard to the need to ensure the tramgyasnd efficiency of the
procedure for selecting candidates for positions of Supreme Court judges.
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Article 31. Relatives up to the second degree, relatives by affinity of the first degree and
spouses shall not be Supreme Court judges at the same time.

é

Article 35. Para. 1The service relationship of a Supreme Court judge shall expire in the
event of:

1) his or her death;

2) his or her renouncement of the office of Supreme Court judge;

3) a final judgment convicting the judge of an intentional indictable offgrersuedex
officio or an intentional fiscal offence or a final judgment conditionally discharging the
judge of an intentional indictable offence or an intentional fiscal offence;

4) afinal court judgment imposing a penalty on the judge in the form ofvilegphim or
her of public rights or prohibiting him or her from occupying judicial positions;

5) afinal disciplinary court judgment removing the judge from office;

6) the judge having lost his or her Polish citizenship;

7) the judge having acquired citizenshipaoforeign country unless the judge renounces
that citizenship within 30 days of its acquisition;

8) the judge having been found to have served in, have worked in or have been a
collaborator of the state security authorities listed in Article 5 of the Act8of 1
December 1998 on the Institute of National Remembran@mmission for the
Prosecution of Crimes against the Polish Nation.

Para. 2. The Supreme Court judge concerned shall promptly notify the President of the
Republic of Poland via the First Presidaritthe Supreme Court of the occurrence of the
circumstances referred to in para. 1, points 2 to 7. If the circumstance in question concerns the
First President of the Supreme Court, the First President of the Supreme Court shall notify the
President of ta Republic of Poland of that fact.

Para. 3. The date of expiry of the service relationship of a Supreme Court judge shall be
determined by the President of the Republic of Poland no later than three months from:

1) the occurrence of the circumstance refetcemh para. 1, point 1;
2) obtaining information of the occurrence of the circumstance referred to in para. 1,
points 4 8.

Para. 4. Where the following circumstances occur:

1) the circumstance referred to in the first sentence of para. 2, the First Presitient of
Supreme Court shall notify the National Council of the Judiciary and the President of the
Republic of Poland of its occurrence;

2) the circumstance referred to in the second sentence of para. 2, the President of the
Republic of Poland shall notify the Nanal Council of the Judiciary of its occurrence.
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Para. 5. The provision of para. 1, point 8 shall apply to persons born before 1 August 1972.

Para. 6. In order to determine whether the circumstance referred to in para. 1, point 8 has
occurred, the FirdPresident of the Supreme Court shall request the President of the Institute
of National Remembrance Commission for the Prosecution of Crimes against the Polish
Nation to submit the information held by the Head of the Lustration Bureau of the Institute i
this respect. If the information in question concerns the First President of the Supreme Court,
the request shall be made by the President of the Republic of Poland.

Para. 7. Where information is presented that confirms the occurrence of the circumstance
referred to in para. 1, point 8, the Head of the Lustration Bureau of the Institute of National
Remembrancé Commission for the Prosecution of Crimes against the Polish Nation shall
indicate whether the aforementioned circumstance arises from::

1) the lustation declaration referred to in Article 7 of the Act of 18 October 2006 on the
Di sclosure of Il nf ormati on about State Se
1944 1990 Period and their Contents (Journal of Laws [Dz. U.] of 2016 items 1721,

1948, 2260 an@261 and of 2017 items 1530 and 1600);

2) from the final regional court judgment referred to in Article 17 of the Act of 18
October 2006 on the Disclosure of I nf or |
Documents from the 1944990 Period and their Conteritsat states that the person
subject to lustration submitted an untrue lustration declaration referred to in Article
21a, para. 2 of that Act.

Para. 8. Where the President of the Institute of National Remembra&mamission for the
Prosecution of Crimeagainst the Polish Nation or the Head of the Lustration Bureau of that
Institute obtains the information referred to in para. 1, point 8, he or she shall promptly
forward it to the First President of the Supreme Court and to the President of the Supreme
Court who directs the work of the Disciplinary Chamber. Provisions of the Act of 18 October
2006 on the Disclosure of I nformation about
1944 1990 Period and their Contents shall applytatis mutandis

Para. 9A Supreme Court judge who has renounced the office of a Supreme Court judge or
the status of a retired Supreme Court judge shall have the right to be entered on the list of
attorneysat-law or legal counsels or be appointed to the position of a notaric puitthout

the need to meet the requirements set forth in the Act of 26 May i183% on the Bar
(Journal of Laws [Dz. U.] of 2016 items 1999 and 2261 and of 2017 item 1139), the Act of 6
July 1982 on Legal Counsels (Journal of Laws [Dz. U.] from 2016sit233, 1579 and 2261

and of 2017 item 1139) and the Act of 14 February 1984w on Notaries Public (Journal of

Laws [Dz. U.] of 2016 items 1796, 1948, 2175 and 2261) that apply to other judges.

Article 36. Para. 1A Supreme Court judge shall retirearpattaining 65 years of age unless
T not later than 6 months and not earlier than 12 months prior to attaining tliihage she
submits a statement to the effect that he or she is willing to continue to serve in his or her
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position and submits a cditiate stating that his or her health allows him or her to perform

the judgeds duties, which <certificate shal/l
candidates for judicial positions, and the President of the Republic of Poland consents to the
judge continuing to serve in the position of a Supreme Court judge. The President of the
Republic of Poland may consult the National Council of the Judiciary before granting consent

for the Supreme Court judge to continue to serve in his or her position.

Para 2. The statement and the certificate referred to in para. 1 shall be submitted to the First
President of the Supreme Court who shall promptly forward them to the President of the
Republic of Poland together with his or her opinion. The First Presidéme &upreme Court

shall submit his or her statement and certificate together with the opinion of the Board of the
Supreme Court to the President of the Republic of Poland.

Para. 3. Where the proceedings related to the continued service of a Suprem@dgeurt
have not been concluded by the time when he or she attains the age referred to in para. 1, the
judge shall remain in office until the proceedings are completed.

Para. 4. The consent referred to in para. 1 shall granted for a period of 3 yearse nibamor
twice. A judge who has been granted consent to continue to serve in the position of a
Supreme Court judge may retire at any time by submitting a statement to this effect to the
First President of the Supreme Court who shall forward it promptlyedPtiesident of the
Republic of Poland.

Para. 5. A Supreme Court judge may retire upon attaining 60 years of age in the case of
female judges by submitting a statement to this effect to the President of the Republic of
Poland via the First President of thepreme Court.

é
Article 38. The date on which a Supreme Court judge retires or on which a Supreme Court
judge is retired shall be determined by the President of the Republic of Poland.
é
Chapter 5
Rights and Duties of a Supreme Court Judge
é
Article 43. Para. 1. A Supreme Court judge shall not be a party to another service relationship
or employment relationship, with the exception of:
1) employment in teaching, teaching and research or research positions at a Polish
higher education institution withithe meaning of the Act of 27 July 200%.aw on
Higher Education (Journal of Laws [Dz. U.] of 2016 item 1842 as amended);
2) teaching at the National School of Judiciary and Public Prosecution and within the

framework of training courses organised by the ggsional selfjovernment bodies
referred to in the Act of 26 May 1982Law on the Bar, the Act of 6 July 1982 on
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Legal Counsels, the Act of 14 February 1991aw on Notaries Public, the Act of 29
August 1997 on Baliliffs and Enforcement (Journal of Lalg.[U.] of 2017 items
1277, 1343 and 1452)

i which shall not exceed 210 teaching hours in total.

Para. 2. A judge shall be prohibited from undertaking an occupation or ireEamiag

activity other than listed in para. 1 which would interfere with théoperance of judicial

duti es, mi ght undermine trust in the judgeos
office. The First President of the Supreme Court shall be prohibited from undertaking an
occupation or incomearning activity other thamsted in para. 1.

Para. 3. A judge shall not:
1) be a member of the management board, supervisory board or audit committee of a
commercial law company;

2) be a member of the management board, supervisory board or audit committee of a co
operative;

3) be a memberfahe management board of a foundation engaging in business activities;

4) hold more than 10 percent of shares in a commercial law company or shares representing
more than 10 percent of its share capital,

5) engage in business activity on his or her own behatigether with other persons as well
as manage such activity or be a representative or attorney with regard to such activity.

Para. 4. A Supreme Court judge shall notify the First President of the Supreme Court of his or
her intention to undertake theditional employment referred to in para. 1 as well as of his or
her intention to undertake another occupation or ineearaing activity.

Para. 5. The First President of the Supreme Court may object to the judge undertaking another
occupation or incomeamning activity if he or she decides that this occupation or ineome
earning activity will interfere with the performance of the duties of a Supreme Court judge,
undermine trust in his or her impartiality or compromise the dignity of judicial office.

Para. 6.The provisions of paras. 2 to 5 shall applytatis mutandiso retired Supreme Court
judges.

Para. 7. The First President of the Supreme Court shall promptly publish on the Supreme
Courtds website information on t hadditicBalpr e me
employment referred to in para. 1 as well as another occupation or He@omeg activity,

indicating the entity at which the judge undertook employment or another occupation or
incomeearning activity, the type of employment, occupation oomeearning activity and

the number of hours devoted to it.
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Article 44. Para. 1. The declarations of financial interests referred to in Article 87 of the Act
of 27 July 2001 Law on the Organisation of Common Courts shall be submitted in the
following manner:

1) by Supreme Court judgésto the First President of the Supreme Court;

2) by the First President of the Supreme Cdud the President of the Republic of Poland.

Para. 2. The analysis of the data contained in a declaration of financial interesitsesiib

by a Supreme Court judge shall be conducted by the First President of the Supreme Court.
The first President of the Supreme Court shall notify the President of the Republic of
Poland of any irregularities found.

é

Article 46. A Supreme Court judgehall promptly notify the First President of the Supreme
Court and the President of the Supreme Court who directs the work of the Disciplinary
Chamber of any pending court action in which he or she is involved as a party or a
participant.

é

Article 50. Para 1. A Supreme Court Judge shall be entitled to an additional leave amounting
to 12 working days per year.

Para. 2. A judge may, at his or her request, be granted a paid leave for recuperation purposes.
Para. 3. A leave for recuperation purposes shabeadbnger than six months.

Para. 4. A judge shall receive 80% of his or her monthly remuneration during the period of
absence from work due to illness, but not longer than for a year. That period shall include
previous interruptions of the service causgdam illness or paid leave for recuperation
purposes i f the period of the judgeds actiyv
absence from work due to illness, a judge shall continue to receive 50% of his or her monthly
remuneration.

Para.5.It he judgeds absence is caused by:

1) an accident at work or on the way to work or from work;

2) an illness during pregnancy;

3) anillness resulting from the special nature of judicial duties or the conditions in which

they are performed,;

4) an illness caused by ahetr person as a result of his or her committing an intentional

of fence in connection with the performance ¢
ruling issued by a competent authority;
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5) undergoing the medical examinations required from candiffate®nors of cells, tissues
and organs and the procedures of harvesting such cells, tissues and organs

i the judge shall retain the right to 100% of his or her remuneration, not longer, however,
than for a year; the provisions of the second and thirtesees of para. 4 shall apply.

Para. 6. Where a judge is found to have an iliness that is suspected to have resulted from the
special nature of judicial duties or the conditions in which they are performed, the First
President of the Supreme Court shefer the judgeex officibcor at t he judgeos
medical examiner of the Social Insurance Institution. A judge may appeal the decision of the
medical examiner to a medical board of the Social Insurance Institution within 14 days of the
date of dévery of the decision.

Para. 7. An illness resulting from the special nature of judicial duties or the conditions in
which they are performed shall be construed as an illness caused by the harmful factors
present in the environment where judicial dutieserformed.

Para. 8. The expenses associated with the examination and the issuance of the decision by the
medical examiner and by the medical board of the Social Insurance Institution shall be borne
by the Treasury from the funds at the disposal of tret President of the Supreme Court.

Para. 9. Where a judge is unable to perform his or her duties for other reasons entitling him or
her to receive the benefits stipulated in the regulations on monetary social security benefits,
the judge shall be entitleto remuneration in the amount of monetary social security benefits
during the period stipulated in the aforementioned regulations.

Para. 10. The period of absence due to illness and the period of incapacity to perform the
duties referred to in para. dal be certified by a medical certificate issued in accordance
with Article 55, para. 1 and Article 55a, para. 7 of the Act of 25 June 1999 on Monetary
Social Security Benefits in the Event of lllness and Maternity (Journal of Laws [Dz. U.] of
2017 item B68) or the printout of the medical certificate referred to in Article 55a, para. 6 of
that Act, except that in the case:

1) of undergoing the medical examinations required from candidates for donors of cells,
tissues and organs and incapacity for work assalt of undergoing the procedures of
harvesting cells, tissues and orgarescertificate issued by a physician on an ordinary
form pursuant to Article 53, para. 3 of the Act of 25 June 1999 on Monetary Social
Security Benefits in the Event of lliness avidternity;

2) referred to in Article 6, para. 2, point 1 of the Act of 25 June 1999 on Monetary Social
Security Benefits in the Event of lllness and Maternitya decision issued by a
competent authority or an authorised entity under provisions on the pogvend
control of infections and infectious diseases in humans;

3) of maternity leavé a medical certificate issued on an ordinary form specifying the
expected date of childbirthfor the period before childbirth, and an abridged copy of
t h e c hicertfiéate ortaicapy thereoffor the period after childbirth;
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4) of the need for a judge to personally <car
judgedbs spouse, the judgeds adopted child
dependent orhe judge until he or she reaches the age of 8, in the case:
ajof an unforeseen closure of the cr che,

school which the child attends, as well as in the case of iliness of the nanny with
which the parents have ergdrinto an activation agreement referred to in Article
50 of the Act of 4 February 2011 on Care for Children Under the Age of 3
(Journal of Laws [Dz. U.] of 2016 item 157 and of 2017 items 60 and 1428) or of
the day caregiver who cares for the child;

b) wheret he judgeds spouse or the parent of
where the childbirth or illness prevents that spouse or parent from taking care of
the child;

c) where the judgeds spouse or the parent
thechild is staying in a hospital or another medical establishment of a healthcare
provider that provides 2Bour inpatient care

ithe judgeds representation.

Para. 11. The medical certificate shall be delivered using the information profile referred to in
Article 58, para. 1 of the Act of 25 June 1999 on Monetary Social Security Benefits in the
Event of lliness and Maternity, on the terms stipulated in that Act. The First President of the
Supreme Court shal/l use or cr prefile eefertethite inc ont r |
Article 58, para. 1 of that Act.

Para. 12. The judge shall deliver to the First President of the Supreme Court the printout of

the medical certificate referred to in Article 55a, para. 6 of the Act of 25 June 1999 on
Monetary SocialSecurity Benefits in the Event of lllness and Maternity, the medical
certificate referred to in Article 55a, para. 7 of that Act, the certificate issued by a physician

on an ordinary form in the cases referred to in para. 10, points 1 and 3, the ddcesion,
abridged copy of the childbés birth certifica

Para. 13. The judge shall submit to the First President of the Supreme Court a representation
concerning the occurrence of the circumstances referredpara. 10, point 4 within 7 days
of their occurrence.

Para. 14. In the event of a failure to comply with the obligation referred to in paras. 12 and
13, the absence shall be considered unjustified unless the failure to deliver the certificate,
decision, ar i dged copy of the childds birth cert.|
submit the representation has been caused by

Para. 15. A judge shall be entitled to remuneration for other periods of justified absence.

Para. 16. Where the employees covered by the social insurance scheme are entitled to receive
benefits irrespective of their right to receive remuneration, the judge shall be entitled to
receive a cash benefit in the amount equal to the social insurandie. bene
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Para. 17. A judge may be granted a rehabilitation leave on the terms set forth in Articles 94d
94g of the Act of 27 July 2001 Law on the Organisation of Common Courts.

é

Article 54. Para. 1.A Supreme Court judge may not be deprived of liberty erhield
criminally liable without permission from a disciplinary court. The above does not apply to
apprehensionn flagranti delictoif detaining the judge is necessary for ensuring the proper
course of the proceedings. Until a resolution permitting tdgguo be held criminally liable
has been issued, only actions of utmost urgency may be undertaken.

Para. 2. If the application for permission to hold a judge criminally liable or to remand him or
her in custody concerns a judge apprehemadédgranti ddicto while committing a felony or
misdemeanour for which the maximum period of imprisonment is at least 8 years, the offence
referred to in Article 177, para. 1 of the Penal Code in connection with Article 178, para. 1 of
the Penal Code or in Article 178aaras. 1 or 4 of the Penal Code, and where the judge is still
being detained, the disciplinary court shall adopt a resolution on the application promptly, not
later than within 24 hours of the application being submitted to the disciplinary court. A
resdution permitting a judge to be held criminally liable or remanded in custody shall be
immediately enforceable.

Para.3. The First President of the Supreme Court and the President of the Supreme Court
who directs the work of the Disciplinary Board shallgsemptly notified of a judge having

been detained. The First President of the Supreme Court may order his or her immediate
release.

Para 4. Within the period of seven days following the date of service of the resolution
refusing to give consent to holdirrgJustice liable to responsibility, the body or the person
who has applied fosuch consent, and the disciplinary commissioner, shall be entitled to
lodge a complaint with a disciplinary court of second instance. Within the same time limit,
the Justice aacerned shall be entitled to lodge a complaint against the resolution giving
consent to holding him/her liable to responsibility.

Article 57. A person who is in a relationship with a Supreme Court judge that would enable
that person to refuse to give esitte under Article 261, para. 1 of the Act of 17 November
19641 Code of Civil Procedure (Journal of Laws [Dz. U.] of 2016 item 1822 as aménded
shall not be employed in the Supreme Court.

Chapter 6

Lay Supreme Court Judges

Article 58. Para. 1. Lay Supme Court judges shall participate in hearing extraordinary
complaints and the cases referred to in Article 26, points 1 and 2.
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Para. 2. The following persons shall be eligible to serve as lay Supreme Court judges:

1) who only hold Polish citizenship amahjoy full civil and public rights;

2) who are of impeccable integrity;

3) who are at least 40 years of age;

4) who are no more than 60 years of age as at the date of their selection;

5) whose health allows them to perform the duties of lay Supreme Court judges;
6) who have at least secondary or secondary vocational education.

Article 59. The following persons may not be lay Supreme Court judges:

1) persons employed at the Supreme Court and at other courts as well as at a public
prosecutoros office;

2) persons who are membaersbodies whose rulings may form a basis for court
proceedings;

3) persons who serve as lay judges in common courts or military courts;

4) persons who are police officers and other persons serving in agencies that are involved in
prosecuting offences and pettijemces;

5) persons who work at offices that serve central government authorities;

6) persons who practice professions for which the court competent in disciplinary matters
may be the Supreme Court;

7) attorneysatlaw or trainee attorneyat-law;

8) legal counsels drainee legal counsels;

9) notaries public or trainee notaries public;

10) clergymen;

11) soldiers in active military service;

12) Prison Service officers;

13) deputies to the Sejm, senators, councillors of a municipality, district or province;

14) persons who served in, worke&d or were collaborators of the state security authorities
listed in Article 5 of the Act of 18 December 1998 on the Institute of National
Remembranceé Commission for the Prosecution of Crimes against the Polish Nation.

Article 60. Para. 1The number blay Supreme Court judges shall be determined by the
Board of the Supreme Court.

Para. 2. Lay Supreme Court judges shall be elected by the Senate of the Republic of Poland
by secret ballot.

Para. 3. The term of lay Supreme Court judges shall be fourdealgears beginning with the

year following the elections. The mandate of a lay Supreme Court judge elected during the
term of office of other lay Supreme Court judges shall expire upon the expiry of the term of
office of other lay Supreme Court judges.
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Paa. 4. After his or her term of office has expired, a lay Supreme Court judge may only
participate in the hearing of cases which were initiated earlier with his or her participation
until their conclusion.

Para. 5. Lay Supreme Court judge elections shalhéld not later than in October of the
calendar year in which the term of office of the present lay Supreme Court judges expires.

Article 61. Para. 1.Candidates for lay Supreme Court judges shall be submitted to the
Marshal of the Senate of the RepuldicPoland. The First President of the Supreme Court
shall notify the Marshal of the Senate of the Republic of Poland of the number of lay Supreme
Court judges thirty days before the deadline for submitting candidates at the latest.

Para. 2. Candidates ftay Supreme Court judges may be nominated by associations, other
community and professional organisations registered pursuant to separate laws, with the
exception of political parties, as well as by at least one hundred citizens with voting rights by
30 Lne of the last year of the term of office.

Para. 3. The Marshal of the Senate of the Republic of Poland shall request information about
candidates for lay Supreme Court judges from the Commamdehnief of the Police.
Information about candidates for I[8upreme Court judges shall be obtained and drawn up
according to the rules applicable to candidates for judicial positions in common courts.

Para. 4. Detailed procedure for handling the documents submitted to the Marshal of the
Senate of the Republic obRnd when nominating candidates for lay Supreme Court judges
shall be set forth in the Regulations of the Senate.

Para. 5. The specimen application form for candidates for lay Supreme Court judges and the
manner of making it available shall be determifgdthe Marshal of the Senate of the
Republic of Poland by way of an order. The Order of the Marshal of the Senate of the
Republic of Poland shall be published in the Polish Monitor [Monitor Polski] Official Journal

of the Republic of Poland.

Article 62. Para. 1The Marshal of the Senate of the Republic of Poland shall promptly
forward to the First President of the Supreme Court the list of elected lay Supreme Court
judges together with the documents referred to in Article 61, para. 4.

Para. 2. The Firderesident of the Supreme Court shall hand to lay Supreme Court judges
notices of their election and shall receive their oath of office, the wording of which shall be as
follows:

~

il do solemnly vow, as a |l ay Suprtene Cou
Republic of Poland, guard the law and rule of law, conscientiously fulfil my duties as a

lay judge, decide cases without any bias, according to my conscience and to the rules of
law, keep the secret protected by law, and act according to the psnaigenity and
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honestyo; the person taking this oath may
Godo.

Para. 3. A refusal to take the above oath of office shall be tantamount to the renouncement of
the position of a lay Supreme Court Judge.

Para. 4. Afer having received the oath of office, the First President of the Supreme Court
shall enter the lay Supreme Court judge in the list of lay Supreme Court judges who may be
assigned to decide cases and shall issue an identity card to him or her.

Para. 5. Th First President of the Supreme Court shall hold a training course for lay Supreme
Court judges concerning extraordinary complaints and disciplinary proceedings. Attending
the training course shall be mandatory for lay Supreme Court judges.

Article 63. Para. 1.The term of office of a lay Supreme Court judge shall expire in the
event of his or her final conviction of an intentional indictable offence or an intentional fiscal
offence or where it is found that a lay Supreme Court judge served in, workedvias a
collaborator of the state security authorities listed in Article 5 of the Act of 18 December
1998 on the Institute of National Remembrandc@ommission for the Prosecution of Crimes
against the Polish Nation. The Marshal of the Senate of the RemfbPoland shall
determine the expiration of the term of office for the above reasons and shall notify the First
President of the Supreme Court of that fact.

Para. 2. The provisions of Article 35, paras3 Shall applynutatis mutandiso lay Supreme
Court judges.

Article 64. A lay Supreme Court judge shall not be called upon to perform his or her
duties in the following cases:

1) where circumstances preventing his or her election come to light;

2) where proceedings concerning the dismissal of the lay Sep@smart judge in question
have been instituteiduntil the Senate of the Republic of Poland has adopted a resolution
on his or her dismissal;

3) where proceedings have been instituted against the lay Supreme Court judge concerning
an intentional indictable t#nce or an intentional fiscal offen¢eauntil the case has been
finally decided.

Article 65. Where required, particularly due to a decrease in the number of lay Supreme
Court judges during the term of office, the Senate of the Republic of Poland, epeqtiest
of the First President of the Supreme Court, shall holdteri elections. The provision of
Article 61 shall applynutatis mutandis
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Article 66. Para. 1.With regard to their decisions, lay Supreme Court judges shall be
independent and shall Babordinate only to the Constitution and the statutes.

Para. 2. A lay Supreme Court judge shall not preside over a trial or deliberation nor perform
judicial duties outside a trial unless the statutes provide otherwise.

Article 67. Para. 1A lay Supreme Gurt judge may be assigned to participate in cases
for up to twenty days per year. The above number of days may be increased by the First
President of the Supreme Court only for important reasons, including without limitation due
to the necessity of conaling a trial in which the lay Supreme Court judge participates.

Para. 2. A lay Supreme Court judge shall receive cash compensation for the time during
which he or she performs his or her duties in court. Such duties shall be construed to include
attendinga trial or sitting, attending deliberations on a judgment, drawing up a statement of
reasons, attending mandatory training organised by the First President of the Supreme Court
or attending a meeting of the Board of Lay Supreme Court Judges if he orsshedm
selected as its member.

Para. 3. The amount of compensation for lay Supreme Court judges who participate in hearing
cases in the Supreme Court for each day of performing the duties of a lay judge in the

Supreme Court shall be 1.9% of the amount ttatimg the basis for the calculation of a
Supreme Court judgeds basic i18alary referred

Article 68. Lay judges resident outside Warsaw shall receive per diem allowances and
reimbursement of travel and accommodation expensesugmt to the principles stipulated
for common court judges in this regard.

Article 69. Para. 1Lay Supreme Court judges shall elect from among themselves the
Board of Lay Supreme Court Judges, its chair and deputy chairs.

Para. 2. The responsibilities thie Board of Lay Supreme Court Judges shall include, without
limitation, improving the quality of the lay Supreme Court judges’ work and representing
them as well as stimulating the | ay Supr eme

Para. 3. The Ps&dent of the Republic of Poland shall determine, by way of a regulation, the
manner of election, the composition and organisational structure, the operating procedure and
detailed tasks of the Board of Lay Supreme Court Judges, taking into account taaman
nature of the Board of Lay Supreme Court Judges as the professiongb\agiiment
organisation that represents lay Supreme Court judges, the scope of its cooperation with the
First President of the Supreme Court and with the President of thex@u@@urt who directs

the work of the Disciplinary Chamber, the need to include the chair and deputy chairs in its
structure and to determine their tasks.

Article 70. Provisions of Section IV, Chapter 7 of the Act of 27 July 20QAw on the
Organisation bCommon Courts shall appmutatis mutandiso lay Supreme Court judges in
all matters not regulated in this Chapter.
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Chapter 7

Disciplinary Responsibility

Article 71. Para. 1.A Supreme Court judge shall be liable to disciplinary action for
servicerelated offences and for any offence against the dignity of his or her office.

Para. 2. A judge shall also be liable to disciplinary action for his or her conduct before
assuming his or her position if he or she has failed to perform the duties of a wigittser
properly or proved unworthy of holding a judicial office.

Para. 3. A judge who has committed a petty offence shall only be liable to disciplinary action.

Para. 4. The judge may consent to be held criminally liable for a petty offence referred to in
Chapter Xl of the Act of 20 May 197i1 Code of Petty Offences (Journal of Laws [Dz. U.] of
2015 items 1094, 1485, 1634 and 1707 and of 2017 item 966). The consent shall be given by
way of the judge accepting a penalty notice or paying a fine if he or §ihedsin his or her
absence pursuant to the provision of Article 98, para. 1, point 3 of the Act of 24 August 2001
i Code of Procedure in Cases Involving Petty Offences.

Para. 5. The judgeds consent to befeng held
referred to in para. 4 shall exclude disciplinary liability.

Article 72. Para. 1The following disciplinary courts shall hear disciplinary cases
against Supreme Court judges:

1) in the first instancé a Supreme Court bench composed of two judges sittitige
Disciplinary Chamber and one lay Supreme Court judge;

2) in the second instantéea Supreme Court bench composed of three judges sitting in the
Disciplinary Chambeand two lay Supreme Court judges.

Para. 2. Lay Supreme Court judges who hear disaiplinases shall be appointed by the First
President of the Supreme Court in each case.

Article 73. The Supreme Court Disciplinary Commissioner and his/her deputy shall be
elected by the Board of the Supreme Court for a term of four years.

Article 74. Para 1. Disciplinary penalties shall include:

1) admonition;
2) reprimand;
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3)ya reduction of the judgebs basic salary by
to two years;

4) removal from the function held;

5) removal of the judge from office.

Para. 2. The courhall publish a final disciplinary judgment by posting it on the Supreme
Courtds website. The judgment shall be publ i
identity of a natural or other person if this is necessary to protect the legitimatetsntéres

those persons.

Para. 3. The court shall notify the President of the Republic of Poland of the final disciplinary
judgment.

Para. 4. The imposition of the penalty referred to in para. 1, points 2 to 4 shall result in the
inability to participate intie Board of the Supreme Court, adjudicate cases in the disciplinary
court and hold functions at the Supreme Court for five years. A judge on whom the
disciplinary penalty referred to in the first sentence has been imposed and who sits in the
Disciplinary Chamber shall be appointed by the First President of the Supreme Court to hear
cases in another chamber for a period of five years.

Para. 5. The imposition of the penalty referred to in para. 1, point 5 shall prevent the
reinstatement of the person on whtita penalty has been imposed to the office of a judge.

Para. 6. In the event of a minor disciplinary offence or a minor petty offence, the disciplinary
court may refrain from imposing a penalty.

Article 75. Para. 1.The Disciplinary Proceedings Represéntof the Supreme Court
shall institute an inquiry at the request of the First President of the Supreme Court, the
President of the Supreme Court who directs the work of the Disciplinary Chamber, the Board
of the Supreme Court, the General Public Prasecthe National Public Prosecutor or on his
or her own initiative, after preliminary examination of the circumstances required to
determine whether an offence has been committed and after receiving a statement from the
judge in question unless such stagmt cannot be made. The inquiry shall be conducted
within 30 days of the first action taken by the Disciplinary Proceedings Representative of the
Supreme Court.

Para. 2. After conducting the inquiry, where there are grounds for instituting disciplinary
proceedings, the Disciplinary Proceedings Representative of the Supreme Court shall institute
disciplinary proceedings and present charges against the judge in writing. After receiving the
charges, the defendant may within 14 days make a statement andapplydence to be
examined.

Para. 3. After the period referred to in para. 2 has elapsed and, if necessary, after examining
further evidence, the Disciplinary Proceedings Representative of the Supreme Court shall
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petition the disciplinary court of the $irinstance to hear the disciplinary case. The petition
shall include a precise specification of the act which is the matter of proceedings, the list of
evidence to substantiate the petition and a justification.

Para. 4. Where the Disciplinary Proceedifgpresentative of the Supreme Court does not
find sufficient grounds for instituting disciplinary proceedings at the request of a competent
authority, he or she shall issue a decision to refuse to institute proceedings. A copy of the
decision shall be delered to the authorities referred to in para. 1 and to the President of the
Republic of Poland. Within 30 days of the date of delivery of the decision each authority
referred to in para. 1 may appeal it to the disciplinary court of the first instance.

Para 5. Where the Disciplinary Proceedings Representative of the Supreme Court does not
find sufficient grounds for requesting that the disciplinary case be heard, he or she shall issue
a decision to discontinue disciplinary proceedings. A copy of the deasiall be delivered

to the defendant, the authorities referred to in para. 1 and to the President of the Republic of
Poland. Within 30 days of the date of delivery of the decision each authority referred to in
para. 1 may appeal it to the disciplinary taf the first instance.

Para. 6. The appeal shall be heard within 14 days of its filing with the court. Where the
deci sion appealed against is set aside, the
proceedings shall be binding on the Disicigty Proceedings Representative of the Supreme
Court.

Para. 7. Disciplinary rulings shall not be subject to cassation.

Para. 8. The President of the Republic of Poland may appoint an Extraordinary Disciplinary
Proceedings Representative in order to conhduspecific case concerning a Supreme Court
judge from among Supreme Court judges, common court judges or military court judges. The
appointment of an Extraordinary Disciplinary Proceedings Representative shall be tantamount
to demanding an inquiry. ThexEaordinary Disciplinary Proceedings Representative may
institute disciplinary proceedings or may accede to proceedings that are already pending. The
appointment of the Extraordinary Disciplinary Proceedings Representative shall exclude the
participationof the Disciplinary Proceedings Representative of the Supreme Court or his or
her deputy in the case in question. The provisions of pairéssHall applymutatis mutandis

to the actions taken by the Extraordinary Disciplinary Proceedings Representdteve. T
mandate of an Extraordinary Disciplinary Proceedings Representative shall expire at the time
when the ruling to refuse to institute disciplinary proceedings or the ruling to discontinue
disciplinary proceedings becomes final or the ruling that concldsegplinary proceedings
becomes final.

Chapter 8
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Proceedings before the Supreme Court

Article 77. Para. 1Cases shall be allocated and court benches shall be decided by the
President of the Supreme Court who directs the work of the relevant chamber.

Para. 2. Cases shall be heard in the order of their receipt by the Supreme Court unless a
special provision provides otherwise. In particularly justified cases, the President of the
Supreme Court may order a case to be heard out of order.

é

Article 81. A decision to submit a question of law and a resolution of the Supreme
Court shall be accompanied by a written statement of reasons.

Article 82. Para. 1. A sitting of the entire Supreme Court bench or a sitting of the bench
of a chamber or joint chambers Bhee notified to the General Public Prosecutor.

Para. 2. The sitting of a Supreme Court that is scheduled to adjudicate a question of law shall
also be notified to defence counsels and attorneys such as attar@ysand legal counsels
as well as to pesons authorised to draw up cassation appeals in civil law matters.

Para. 3. In the absence of the General Public Prosecutor, sittings may be attended by a public
prosecutor from the Nati onal Publ i c Prosec
organisa i on al uni t of t he publ i c prosecutor 6s
Prosecutorés Office who has been designated
deputy to attend Supreme Court sittings.

Para. 4. A failure by the persons referrethtparas. 13, if properly notified, to appear at the
sitting shall not cause the proceedings to be suspended.

Para. 5. A President of the Supreme Court may oblige the entities notified of the sitting to
submit written motions concerning the direction lod fidjudication of the question submitted
prior to the sitting.

Article 83. Para. 1.If a Supreme Court bench decides that the question submitted
requires clarification, and that the discrepancies revealed need to be resolved, it shall adopt a
resolution.Otherwise, it shall refuse to adopt a resolution and if the resolution no longer
needs to be adopted, it shall discontinue the proceedings.

Para. 2. If the bench of a chamber finds it justified from the point of view of court practice,
the significance othe doubts to be resolved or the protection of human and civil freedoms
and rights, it may submit a question of law to the entire chamber, and the chamber may
submit it to two or more joint chambers or to the entire Supreme Court bench.
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Article 84. Para.l. Upon their adoption, resolutions of the entire Supreme Court bench,
of joint chambers or of an entire chamber shall become legal principles. A bench of seven
judges may decide to grant a resolution the power of a legal principle.

Para. 2. Resolutionsdahhave been granted the power of legal principles shall be published
together with a statement of reasons in the Public Information Bulletin on the Supreme Court
website.

é

Article 86. Para. 1.Each final judgment that concludes proceedings in a casebmay
appealed against by means of an extraordinary complaint where this is necessary to ensure the
rule of law and social justice and:

1) the judgment violates the principles or human and civil freedoms and rights stipulated in
the Constitution;

2) the judgmenis in flagrant breach of the law through its misinterpretation or
misapplication;

3) the material findings of the court clearly contradict the evidence collected in the case

i and the judgment cannot be set aside or amended using other extraordinary appeal

measures.

Para. 2. An extraordinary complaint may be lodged by the General Public Prosecutor, the
Ombudsman, a group of at least 30 deputies or 20 senators, and, within its jurisdiction, the
President of the Office of the General Counsel to the Republitoznd Prokuratoria

Generalna Rzeczypospolitej Polskigj t he Ombuds man for Chil c
Ombudsman, the Chair of the Polish Financial Supervision Authority and the Financial
Ombudsman. An extraordinary complaint by a group of deputies orosenshall be

submitted via the Marshal of the Sejm or the Marshal of the Senate who may, in addition to

the representative indicated by the group of deputies or senators, authorise an employee of the
Chancellery of the Sejm or Chancellery of the Senatpedively, an attornegt-law or

legal counsel to support the complaint.

Para. 3. An extraordinary complaint shall be lodged within 5 years of the contested judgment
having become final. An extraordinary complaint against a defendant that is lodgedhamore t

6 months after the judgment has become final or the cassation has been adjudicated shall not
be allowed.

Article 87. Para. 1. An extraordinary complaint may only be lodged once against a
judgment on behalf of a given party.

Para. 2. An extraordinary sgplaint may not be based on allegations that were raised in the
cassation appeal or cassation accepted for examination by the Supreme Court.
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Para. 3. An extraordinary complaint shall not be admissible against a judgment concerning the
nonexistence of a maage, annulling a marriage or granting a divorce if at least one of the
parties has entered into a marriage after such a judgment became final.

Article 88. Para. 1If an extraordinary complaint is allowed, the Supreme Court shall
set aside the contestpatigment and, in accordance with the outcome of the trial, shall decide
on the merits of the case or remand the case to the competent court, setting aside the
judgment of the court of the first instance if necessary, or shall discontinue the proceedings.
The Supreme Court shall dismiss the extraordinary complaint if it finds no grounds for setting
aside the contested judgment.

Para. 2. If, while hearing the extraordinary complaint, the Supreme Court finds that the
violation of the principles or human andvit freedoms and rights stipulated in the
Constitution has been caused by the fact that an Act is unconstitutional, it shall refer a legal
guestion to the Constitutional Court. The Supreme Court may suspend procesdaffisio

if the outcome of the casdepends on the outcome of the proceedings pending before the
Constitutional Court.

Article 89. The Supreme Court may request the preparation of a statement of reasons if
such a statement is not included in the contested judgment.

Article 90. Para. 1.If the First President of the Supreme Court or a President of the
Supreme Court finds that this is justified by the need to protect the principles or human and
civil freedoms and rights stipulated in the Constitution, including without limitation when
hearingan extraordinary complaint, he or she may appoint a participant of the proceedings
who shall act as a public interest advocatez(e c z ni k i nt ¥ incuding withpub t e c
limitation a person who meets the requirements to serve as a Supreme dgert The
purpose of the public interest advocate shall be to safeguard constitutional principles,
including without limitation the common good and social justice and the protection of human
dignity in the exercise of human and civil freedoms and rights.

Para. 2. The public interest advocate shall be notified of the Supreme Court sitting in the case
for which he or she has been appointed. The public interest advocate may make written
submissions, attend the sitting and speak.

Article 91. Para. 1.An extraodinary complaint shall be heard by a Supreme Court
bench consisting of two Supreme Court judges sitting in the Extraordinary Control and Public
Affairs Chamber and one lay Supreme Court judge.

Para. 2. If the extraordinary complaint concerns a Supremd fDdgment, the case shall be
heard by a Supreme Court bench consisting of five Supreme Court judges sitting in the
Extraordinary Control and Public Affairs Chamber and two lay Supreme Court judges.

Para. 3. If the Supreme Court bench indicated in paca.pgara. 2 intends to depart from a
legal principle adopted by a Supreme Court chamber, it shall submit the resulting question of
law for adjudication to:
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1) the entire bench of the Extraordinary Control and Public Affairs Chamiier

the Supreme Court intds to depart from a legal principle adopted by a bench of the
Extraordinary Control and Public Affairs Chamber; the question shall be resolved by
way of a resolution adopted by the entire bench of the Chamber;

2) a bench of the Extraordinary Control and Pul#iffairs Chamber and of the
chamber that adopted the legal principle in questiaghit intends to depart from a
legal principle adopted by a chamber other than the Extraordinary Control and Public
Affairs Chamber; the question shall be resolved by wayre@solution adopted by the
entire bench of both chambers.

Para. 4. In the case indicated in para. 3, point 2, the provision of the second sentence of
Article 85, para. 3 shall apphputatis mutandis

Article 92. Provisions of the Act of 17 November 16 the Code of Civil Procedure
concerning cassation appeals shall applytatis mutandisto extraordinary complaint
proceedings in cases not regulated by the provisions of this Act, with the exclusion of Article

398", para. 2.

Article 93. Para. 1.Upon the motion of the General Public Prosecutor, the Supreme
Court shall annul a final judgment concerning the case which at the time of its adjudication
did not fall under the jurisdiction of Polish courts on account of the person, or in which at the
time of its adjudication the suit was inadmissible, if such judgment cannot be challenged in
accordance with the procedure provided for in the statutes on judicial proceedings.

Para. 2. The motion referred to in para. 1 shall satisfy the requirements applicable to
pleadings and shall include:

1) the indication of the judgment which it concerns, indicating the scope of the challenge;
2) grounds for the motion and their justification;

3) the demonstration that the contested judgment cannot be challenged in accordance
with theprocedure provided for in the relevant statute on court proceedings;

4) the motion for the contested judgment to be annulled, and if the judgment was given
by a court of the second instance, also a motion for the preceding judgment of the court of
the first nstance to be annulled.

Para. 3. In addition to the copies to be delivered to participants in the case, the General Public
Prosecutor shall also provide two copies for Supreme Court files.

Para. 4. The Supreme Court shall hear the motion in aamerasession unless the General
Public Prosecutor requested that the motion be heard during trial or there are other important
reasons for that.
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Para. 5. The Supreme Court, after hearing the case, shall dismiss the motion or annul the
contested judgment. Whettget motion is allowed, if the judgment was given by a court of the
second instance, the Supreme Court shall also annul the judgment of the court of the first
instance.

Par a. 6 . The Supreme Courtdés decision toge:
delivered to the General Public Prosecutor and to the parties to, or participants in, the
proceedings in which the contested judgment was given.

Para. 7. Provisions of the Act of 17 November 1964he Code of Civil Procedure
concerning cassation appeals értlee Act of 6 June 1997 the Code of Penal Procedure
concerning cassation shall apphutatis mutandiso proceedings concerning the annulment
of judgments in cases not regulated by the provisions of this Article.

Article 94. é

Para. 3. Where an irreguiy has been pointed out, the Supreme Court may petition the
disciplinary court to hear a disciplinary case. The Supreme Court shall be the disciplinary
court of the first instance.

é

Chapter9

Office of the First President of the Supreme Court, Officeof the President of the
Supreme Court Who Directs the Work of the Disciplinary Chamber and Supreme
Court Research and Analysis Bureau

Article 95. é

Para. 3. The rules of procedure of the Office of the President of the Supreme Court who
directs the work ofhe Disciplinary Chamber shall be determined by the President of that
Chamber after consulting the Board of the Supreme Court.

Article 97. Para. 1.The Office of the President of the Supreme Court who directs the
work of the Disciplinary Chamber shall pemn tasks related to the performance of duties by
the President of that Chamber concerning its functioning, including without limitation with
respect to financial matters, human resources and administrative and maintenance matters.

Para. 2. The Office othe President of the Supreme Court who directs the work of the
Disciplinary Chamber shall be headed by the Head of the Office of the President of the
Supreme Court who directs the work of the Disciplinary Chamber, who shall be appointed
and dismissed by ¢hPresident of that Chamber.
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Article 98. Para. 1.The Supreme Court Research and Analysis Bureau shall perform,
without limitation, the tasks related to the performance by the First President of the Supreme
Court and by the Supreme Court of the functiaiated to ensuring compliance with the law
and uniformity of judicial decisions of common and military courts and assessing the
coherence and uniformity of the law applied by the courts, including with respect to
disciplinary judgments.

Article 100. é

Pam. 3. The remuneration of Supreme Court Research and Analysis Bureau employees other
than judges shall be equal to the basic salary of an appellate court judge calculated according

to the basic rate, with the proviso that this remuneration shall be iadregghe amount of

the employeedbs mandatory social security con

Para. 4. The persons referred to in para. 3 may undertake additional employment or other
occupation or incomearning activity exclusively with the consent of the First President o
the Supreme Court. That consent may be withdrawn at any time.

Chapter 10

Amendments to Existing Provisions, Transitional and Final Provisions

Article 101. In the Act of 17 November 1964Code of Civil Procedure (Journal of
Laws [Dz. U.] of 2016 iten1822 as amend& in Article 6267, paras 2 and 3 shall read as
follows:

APar a. 2. Where a cassation appeal or a
Article 86 of the Act of €éé on the Suprem
has been lodgedhe entry concerning the cassation appeal or extraordinary complaint
shall be madex officioimmediately after the person concerned has presented a notice
that the cassation appeal or extraordinary complaint has been lodged.

Para. 3. The provision of Arlie 626 shall applymutatis mutandigo the entry
concerning an appeal, a cassation appeal or the extraordinary complaint referred in
Article 86 of the Act of éé on the Supr eme

Article 103. The Act of 21 August 1997 Law on the Organisation of iftary Courts
(Journal of Laws [Dz. U.] of 2016 items 358, 2103 and 2261 and of 2017 item 1452) shall be
amended as follow$e ]

4) in Article 22:

111



OSCE/ODIHR Opinion on Certain Provisions of théraft Act on the Supreme Court of Poland (as
of 26 September 2017)

a) in para. 1, point 1 shall read as follows:

A1) only holds Polish <citi agateandhhapnotand e n |
been finally convicted of an intentional indictable offence or of an intentional fiscal
of fence. 0;

[ €]
9) after Article 39a, the following Articles 39B9d shall be added:

AArticle 39b. Par a. 1. The Miiea ofsat e r of
disciplinary court judge at a regional military court to a military court judge who has
served as a judge for at least ten years, after consulting the National Council of the
Judiciary.

Para. 2. The performance of duties of a disciplinary codlgguat a regional military
shall be independent of the performance of

Para. 3. The term of office of a disciplinary judge at a regional military court shall be six
years.

Para. 4. After his or her term of offideas expired, a disciplinary judge at a regional
military court may patrticipate in the hearing of cases which were initiated earlier with his
or her participation until their conclusion.

Para. 5. The term of office of a disciplinary judge at a regionatamylcourt shall expire
prematurely in the following cases:

1) the termination or expiry of the judgeods
2) the judge having retired or having been retired;

3) the imposition of the disciplinary penalty set forth in Article 39, para. 1, pdidts

on the judge.

Article 39c. Para. 1. The President of the disciplinary court at the regional military
court shall be appointed from among the judges of the disciplinary court by the President
of the Supreme Court who directs the work of the Discipjif@hamber. The term of
office of the President of the disciplinary court at the regional military court shall be three
years.

Para. 2. The President of the disciplinary court at the regional military court may be
dismissed by the President of the SupreraarCwho directs the work of the Disciplinary
Chamber during his or her term of office in the following cases:

1) a flagrant or persistent failure to perform his or her duties;
2) where the further performance of his or her function would be detrimental to
the udiciary for other reasons;
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3) his or her resignation.

Para. 3. Where the President of the disciplinary court at the regional military court is
absent, the most senior judge of the disciplinary court at the regional military court shall
perform his or her dies.

Para. 4. The President of the regional military court shall ensure appropriate premises and
technical conditions as well as administrative and financial support for the disciplinary
court at the regional military court.

é

10) after Article 40, Articles @a and 40b shall be added, which shall read as follows:
é

Article 40b. Para. 1. The Minister of Justice may appoint a Disciplinary
Proceedings Representative of the Minister of Justice in order to conduct a specific case
concerning a military court judgélhe appointment of the Disciplinary Proceedings
Representative of the Minister of Justice shall exclude the participation of any other
disciplinary proceedings representative in the case in question.

Para. 2. The Disciplinary Proceedings Representatitteedflinister of Justice
shall be appointed from among military court judges or common court judges.

Para. 3. The Disciplinary Proceedings Representative of the Minister of Justice
may institute proceedings at the request of the Minister of Justice orategyeato
proceedings that are already pending.

Para. 4. The appointment of a Disciplinary Proceedings Representative of the
Minister of Justice shall be tantamount to demanding an inquiry or disciplinary
proceedings.

Para. 5. The mandate of a Disciplin&yoceedings Representative of the Minister

of Justice shall expire at the time when the ruling to refuse to institute disciplinary
proceedings or the ruling to discontinue disciplinary proceedings becomes final or

the ruling that concludes disciplinary peedings becomes final. The expiry of the
mandate of a Disciplinary Proceedings Representative of the Minister of Justice

shall not prevent the Minister of Justice from-aggointing a Disciplinary
Proceedings Representative of the Minister of Justide snt s ame matter . 0;

12) in Article 41.:
a) para. 1 shall read as follows:
APar a. 1. The Disciplinary Proceedi ng

Judges shall take disciplinary action at the request of the National Council of the
Judiciary, the Minister of Justicthe Minister of National Defence, Presidents of the

relevant military courts, the board and also on his or her own initiative, after
preliminary examination of the circumstances required to determine whether a
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disciplinary offence has been committed. Theisciplinary Proceedings
Representative for Military Court Judges shall be bound by the instructions of the
competent authority with regard to the inquiry. The inquiry shall be conducted within
30 days of the first action taken by the Disciplinary ProcesiRepresentative for
Military Court Judges. 0;

b) paras. 25 shall be repealed;

13) in Article 41a, para. 3 shall read as follows:

APar a. 3. The defendant and the Discip
Military Court Judges as well as the National Couwntithe Judiciary, the Minister of
Justice and the Minister of National Defence, to whom copies of the judgment shall be
delivered, shall have the right to appeal against the disciplinary court judgment given in
the first instance as well as against decisiand orders preventing a judgment from
being given. 0;

é
15) after Article 41c, the following Article 41d shall be added:

AArticle 41d. The Minister of Justice soh
actions taken by the disciplinary court of thesfir i nst ance. 0;

é

Article 104. In Article 51 of the Act of 18 December 1998 on the Institute of National
Remembrancé Commission for the Prosecution of Crimes against the Polish Nation (Journal
of Laws [Dz. U.] of 2016 item 1575):

é

2) after para. 5, the fawing paras. 611 shall be added:

no6. The Minister of Justice may appoint a [
Minister of Justice in order to conduct a specific case concerning a public prosecutor of the
Institute of National Remembrance. Tlappointment of the Disciplinary Proceedings
Representative of the Minister of Justice shall exclude the participation of any other
disciplinary proceedings representative in the case in question.

7. The Disciplinary Proceedings Representative of the Mingdtdustice shall be appointed

from among the public prosecutors indicated by the National Public Prosecutor in each case.
In justified cases, including without limitation in the case of death or-lemg obstacles to

the performance of the duties of tBésciplinary Proceedings Representative of the Minister

of Justice, the Minister of Justice shall appoint in the place of this person another public
prosecutor from among those indicated by the National Public Prosecutor.
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8. The Disciplinary Proceedings Repentative of the Minister of Justice may institute
proceedings at the request of the Minister of Justice or may accede to proceedings that are
already pending.

9. The appointment of a Disciplinary Proceedings Representative of the Minister of Justice
shall betantamount to demanding an inquiry or disciplinary proceedings.

10. The mandate of a Disciplinary Proceedings Representative of the Minister of Justice shall
expire at the time when the ruling to refuse to institute disciplinary proceedings or the ruling
to discontinue disciplinary proceedings becomes final or the ruling that completes disciplinary
proceedings becomes final. The expiry of the appointment of a Disciplinary Proceedings
Representative of the Minister of Justice shall not prevent the Mirogtéustice from re
appointing a Disciplinary Proceedings Representative in the same matter. The Minister of
Justice shall have access to information about the actions taken by the disciplinary court, he or
she may point to any irregularities found, dematatification and demand that effects of
irregularities be removed; these activities must not encroach on the independence of members
of disciplinary courts. o.

Article 105. The Act of 27 July 2001 Law on the Organisation of Common Courts
(Journal of Law [Dz. U.] of 2016 item 2062 as amen%]%?bi is hereby amended as follows:

é
3) in Article 61, para. 1, point 1 shall read as follows:

A1) holds only Polish citizenship and enjo
finally convicted of an intentica indictable offence or of an intentional fiscal
of fence; 0;

9) in Article 86:
e

d) para. 7 shall be added as follows:

APar a. 7. The President of the rel evea
Publ i c Il nf or mati on Bul | et i normation oh the r el e
judge having undertaken additional employment referred to in para. 1 as well as
another occupation or incorgarning activity, indicating the entity at which the
judge undertook employment or another occupation or inezemeing activity, e
type of the employment, occupation or inceesning activity and the number of
hours devoted to it.o;
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é

15) after Article 109, Articles 109a and 109b shall be added, which shall read as follows:

AArticle 109a. Par a. 1. wWibneiated,the he def end
judgment of the disciplinary court shall be published.

Para. 2. The disciplinary court may refrain from publishing the judgment where
this is unnecessary for achieving the purposes of disciplinary action or where this
IS necessary in ordéo protect legitimate private interests.

Para. 3. Where the defendant has been finally acquitted, the judgment of the

di sciplinary court shall be published uj
to the disciplinary court of the first instance ndetathan fourteen days after the

judgment has become final.

Para. 4. The disciplinary court judgment shall be published by being posted on the
Supreme Courtodés website. The judgment s
data concerning the identity of reatural or other person if this is necessary to

protect the legitimate interests of those persons.

é
18) Article 112 shall read as follows:

Para. 3. The Disciplinary Proceedings Representative for Common Court Judges and
two Deputy Disciplinary Proceeding&presentatives for Common Court Judges shall
be appointed by the Minister of Justice for fyear terms of office.

19) after Article 112, Articles 112a12c shall be added, which shall read as follows:

AArticle 112a. Unl e s s ravisioms oA thé Digtiplioawyi d e s
Proceedings Representative for Common Court Judges shall mppdyis mutandigo
Deputy Disciplinary Proceedings Representatives for Common Court Judges and the
Disciplinary Proceedings Representative of the Minister fotickuss well as to the
deputy Disciplinary Proceedings Representative of an Appeals Court and the deputy
Disciplinary Proceedings Representative of a Regional Court.

[.]

Article 112c. Para. 1. The Minister of Justice may appoint a Disciplinary
Proceeding Representative of the Minister of Justice in order to conduct a specific case
concerning a judge. The appointment of the Disciplinary Proceedings Representative of
the Minister of Justice shall exclude the participation of any other disciplinary
proceedngs representative in the case in question.
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Para. 2. The Disciplinary Proceedings Representative of the Minister of Justice
shall be appointed from among common court judges or Supreme Court judges.

Para. 3. The Disciplinary Proceedings RepresentativéneofMinister of Justice
may institute proceedings at the request of the Minister of Justice or may accede to
proceedings that are already pending.

Para. 4. The appointment of a Disciplinary Proceedings Representative of the
Minister of Justice shall be tahount to demanding an inquiry or disciplinary
proceedings.

Para. 5. The mandate of a Disciplinary Proceedings Representative of the Minister
of Justice shall expire at the time when the ruling to refuse to institute disciplinary
proceedings or the ruling discontinue disciplinary proceedings becomes final or
the ruling that concludes disciplinary proceedings becomes final. The expiry of the
appointment of a Disciplinary Proceedings Representative of the Minister of Justice
shall not prevent the Ministerf Justice from reppointing a Disciplinary

Proceedings Representative in the same matter.

22) Article 114 shall read as follows:

AArticle 114. Para. 1. The Disciplinary Pr
inquiry at the request of the Ministef Justice, the president of an Appeals Court or the
president of a Regional Court, the Board of an Appeals Court or the Board of a Regional
Court, the National Council of the Judiciary and also or on his or her own initiative, after
preliminary examinatio of the circumstances required to determine whether a

disciplinary offence has been committed. The inquiry shall be conducted within 30 days

of the first action taken by the Disciplinary Proceedings Representative.

é

Para. 9. Where the Disciplinary Prodeeys Representative does not find sufficient
grounds for instituting disciplinary proceedings at the request of a competent authority,
he or she shall issue a decision to refuse to institute proceedings. Copies of the decision
shall be delivered to the #ority which has requested the institution of proceedings, to
the Board of a Regional Court or of an Appeals Court as appropriate and to the defendant.
A copy of the decision shall also be delivered to the Minister of Justice who may object
to it within thirty days. The raising of an objection shall be tantamount to the obligation
to institute disciplinary proceedings, and instructions of the Minister of Justice
concerning the further course of proceedings shall be binding on the Disciplinary
Proceedings Bpresentativdé |

24) after Article 115, Articles 115d.15c shall be added, which shall read as follows:
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Article 115b. Para. 1. The disciplinary court, having found on the basis of the
material collected by the Disciplinary Proceedings Representative theit¢hmstances
of the offence and the defendantdés guilt a
in Article 109, para. 1, points 3 will be sufficient, may give a summary judgment.

Para. 2. A summary judgment shall be given by a disciplinart consisting of a
single judge.

Para. 3. Where imposed by a summary judgment, the penalty referred to in Article
109, para. 1, point 2a shall range from 5% to 10% of remuneration for a period
from six months up to one year.

Para. 4. A summary judgmentgbe opposed by the defendant, the Disciplinary
Proceedings Representative, the National Council of the Judiciary and the Minister
of Justice.

Para. 5. The opposition shall be lodged with the disciplinary court that gave the
summary judgment within a fiheime limit of seven days of its delivery.

é

Article 122. Para. 1. A judgment of the disciplinary court shall not be subject to
cassation.

Para. 2. A judgment of the disciplinary court of the second instance may be
appealed against to another bench ofgéme court if a disciplinary penalty was
imposed on the defendant in the judgment in question despite the fact that the court
of the first instance previously acquitted the defendant or discontinued proceedings.

Para. 3. The judgment referred to in p&ahall become final after the ineffective
expiry of the time limit for lodging an appeal to another bench of the disciplinary
court of the second instance.

Para. 4. The time limit for bringing an appeal to another bench of the disciplinary
court of the seond instance shall be thirty days of the date on which the judgment
is delivered. Provisions concerning proceedings before the disciplinary court of the
second instance shall appttatis mutandiso the appeal to another bench of the
disciplinarycournf t he second i nstance. 0;

é

Article 107. The Act of 28 January 2016L aw on t he Publ i c Prosec!
(Journal of Laws [Dz. U.] item 177 as amenddds hereby amended as follows:

[ €]
11) after Article 153, Articles 153a and 153b shall be addbahashall read as follows:
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ANnArticle 153a. é

Para. 5. The mandate of a Disciplinary Proceedings Representative of the Minister
of Justice shall expire at the time when the ruling to refuse to institute disciplinary
proceedings or the ruling to discontindisciplinary proceedings becomes final or the
ruling that completes disciplinary proceedings becomes final. The expiry of the
appointment of a Disciplinary Proceedings Representative of the Minister of Justice shall
not prevent the Minister of Justice framtappointing a Disciplinary Proceedings
Representative in the same matter. o

Article 108. Para. 1A Supreme Court judge who attains 65 years of age before the
entry of the Act into force or attains 65 years of age within three months of the entry of the
Act into force shall retire on the date falling three months after the entry of the Act into force
unless within one month of the entry of the Act into force he or she submits the statement
referred to in Article 36, para. 1, and the President of the RemiftPoland consents to the
judge continuing to serve in the position of a Supreme Court judge. The provision of Article
36, paras. 4 shall applynutatis mutandis

Para. 2. Within six months of the entry of the Act into force, a Supreme Court judge may
retire, submitting a statement to this effect to the President of the Republic of Poland via the
First President of the Supreme Court.

Para. 3. On the date of entry of the Act into force, Supreme Court judges who sit in the
Military Chamber shall be reed.

Para. 4. If the circumstances referred to in the first sentence of para. 1 or in para. 2 occur and
it is necessary to elect the First President of the Supreme Court or a President of the Supreme
Court, until the elected judge takes up his or her positihe President of the Republic of
Poland shall entrust directing the work of the Supreme Court or of the relevant chamber
thereof to the Supreme Court judge he or she designates. The General Assembly of Supreme
Court Judges shall submit to the Presiadrnthe Republic of Poland the candidates referred to

in Article 11, para. 1 after at least tluirds of the number of judges in individual chambers

of the Supreme Court set forth in the rules of procedure of the Supreme Court issued pursuant
to Article 4 of the Act have been appointed to chambers of the Supreme Court. The assembly
of Supreme Court chamber judges shall submit to the President of the Republic of Poland the
candidates referred to in Article 14, para. 2 after at leasthnds of the numbeof judges in

the Supreme Court chamber in question set forth in the rules of procedure of the Supreme
Court issued pursuant to Article 4 of the Act have been appointed to that Supreme Court
chamber.

Article 109. Para. 1. If the circumstances referredrtdhe first sentence of Article 108,
para. 1 or in para. 2 occur and it is necessary to supplement the Board of the Supreme Court,
the assembly of judges of the relevant Supreme Court chamber shall elect the new member or
deputy member of the Board. If tbecumstances referred to in the first sentence of para. 1 or
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in para. 2 occur and the number of judges in a given chamber is less thtnirdsaf the
number of Supreme Court judges set forth for the chamber in question in the rules of
procedure of th&upreme Court issued pursuant to Article 4 of the Act, the election shall take
place as soon as the number of judges in the chamber has reached at lgastisvad the
prescribed number of judges.

Para. 2. The Supreme Court chambers referred to inld@i para. 1, points 4 and 5 of the

Act shall elect two members and a deputy member of the Board of the Supreme Court as soon
as at least twahirds of the number of judges in the Supreme Court chamber in question set
forth in the rules of procedure dig¢ Supreme Court issued pursuant to Article 4 of the Act
have been appointed.

Article 110. The first rules of procedure of the Supreme Court issued pursuant to Article
4 of the Act shall not require an opinion by the Board of the Supreme Court.

Article 111. Para. 1. A Supreme Court judge and the First President of the Supreme
Court shall comply with the requirements referred to in Article 43, paras. 1 and 2 within 6
months of the entry of the Act into force.

Para. 2. A failure to comply with the requirengergferred to in para. 1 shall result in the
expiry of the service relationship of a Supreme Court judge.

Article 112. Para. 1. As of the date of entry of the Act into force, the Labour, Social
Security and Public Affairs Chamber and the Military Chambal $e abolished.

Para. 2. As of the date of entry of the Act into force, the Labour and Social Security Chamber,
the Extraordinary Control and Public Affairs Chamber and the Disciplinary Chamber shall be
established.

Para. 3. Cases pending before thati&ly Chamber shall be taken over and conducted by the
Criminal Chamber.

Article 113. As of the date of entry of the Act into force, Supreme Court judges sitting
in the Labour, Social Security and Public Affairs Chamber shall become judges sitting in the
Labour and Social Security Chamber.

Article 114. Proceedings concerning the appointment to the position of a Supreme Court
judge that were initiated and not concluded before the date of entry of this Act into force shall
be discontinued unless the Natio@aduncil of the Judiciary has submitted to the President of
the Republic of Poland a motion for the appointment of the judge to the position of a Supreme
Court judge.

Article 115. Para. 1. Within three years from the date of entry of the Act into force, an
extraordinary complaint may be lodged against final judgments concluding proceedings in
cases that became final after 17 October 1997. The first sentence of Article 86, para. 3 shall
not apply.
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Para. 2. If 5 years have passed since the contested judgacaméfinal and the judgment

has caused irreversible legal effects or this is warranted by the principles or human and civil
freedoms and rights stipulated in the Constitution, the Supreme Court may confine itself to
finding that the contested judgment wagen in breach of the law and indicating the reasons
for this decision.

Article 116. Para. 1. Terms of office of Disciplinary Proceedings Representatives for
Common Court Judges, Disciplinary Proceedings Representatives for Military Court Judges
and thei deputies appointed to perform these functions under the provisions of the Act
amended in Article 103 and of the Act amended in Article 105 in their current wording shall
expire 30 days after the entry of this Act into force.

Para. 2. The Disciplinary Bceedings Representatives and their deputies referred to in para. 1
shall perform their duties until the appointment of Disciplinary Proceedings Representatives
and their deputies pursuant to the provisions of the Act amended in Article 103 and of the Act
amended in Article 105 as amended by this Act.

Article 117. Para. 1. A judge or trainee judge who does not comply with the
requirement of holding exclusively Polish citizenship as at the date of entry of the Act into
force shall renounce his or her citizdip of a foreign country within 6 months of entry of the
Act into force.

Para. 2. In the event of the ineffective expiry of the period referred to in para. 1, the service
relationship of the judge or trainee judge shall expire.

Article 118. The provisionof Article 35, para. 1, point 3 and para. 8 shall apply to
persons appointed to the position of a Supreme Court judge after the date of entry of the Act
into force.

Article 119. Article 91a, para. 6 of the Act amended in Article 105 in its current
wording, until the effect stipulated therein ceases, shall be applicable to a judge on whom
before the date of entry of the Act into force a disciplinary penalty was imposed or who was
twice alerted to shortcomings pursuant to Article 37, para. 4 of the Act achendeticle
105 or to whom irregularities were twice pointed out pursuant to Article 40 of the Act
amended in Article 105.

Article 120. Provisions on the statute of limitations for disciplinary offences in the
wording provided for in this Act shall apply acts committed before the date of entry of the
Act into force unless the statute of limitations expired before the date of entry of the Act into
force.

Article 121. Provisions on disciplinary liability in the wording provided for in this Act
shall applyto acts committed before the date of entry of the Act into force unless the time
limit for lodging a cassation expired before the date of entry of this Act into force.
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Article 122. Disciplinary proceedings conducted pursuant to:

1) the Act of 26 May 1982 Law on the Bar;

2) the Act of 6 July 1982 on Legal Counsels;

3) the Act of 14 February 1991Law on Notaries Public;

4) the Act of 21 August 19977 Law on the Organisation of Military Courts;

5) the Act of 18 December 1998 on the Institute of National Remembra@oenmission
for the Prosecution of Crimes against the Polish Nation;

6) the Act of 27 July 2001 Law on the Organisation of Common Courts

i shall be conducted pursuant to previous provisions until the inquiry or proceedings in the
current instance are goluded.

Article 123. Actions taken in disciplinary proceedings before the date of entry of the Act
into force shall remain in force if they were taken in compliance with previous laws.

Article 124. Para. 1.Disciplinary proceedings that were concludedhwat final ruling
issued by a Disciplinary Proceedings Representative before the date of entry of the Act into
force may be resumed upon the motion of the Minister of Justice if an offence was committed
in connection with the proceedings and there are nede grounds to believe that this
offence could have affected the ruling or if new facts or evidence are revealed after the ruling
was issued.

Para. 2. A decision to dismiss the motion or leave the motion unconsidered may be appealed
against to the disclimary court of the second instance.

Para. 3. When setting aside the decision referred to in para. 2, the disciplinary court shall
indicate the reasons for the decision being set aside, and, where required, also the
circumstances that need to be clarif@dthe steps that need to be taken. These indications
shall be binding on the Disciplinary Proceedings Representative.

Article 125. The President of the Council of Ministers shall, by way of a regulation,
transfer the planned budgetary revenue and expeadiincluding remuneration, from the
section of the budget corresponding to common courts and common organisational units of
the public prosecutordés office to the Supre
and enabling the operation of new &impe Court chambers, the appointment of Supreme
Court judges to these chambers and the selection and enabling the operation of lay Supreme
Court judges.

Article 126. The Supreme Court shall promptly, but not later than within 2 years of the
entry of the At into force, publish in the Public Information Bulletin on the Supreme Court
website the judgments, including statements of reasons, given by the Supreme Court before
the entry of the Act into force.
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Article 127. Para. 1.The selection of lay Supreme Cobymdges for the first term of
office by the Senate of the Republic of Poland shall take place within three months of the
entry of the Act into force.

Para. 2. Within one month of the date of entry of the Act into force, the Board of the Supreme
Court shdldetermine the number of lay Supreme Court judges.

Para. 3. The First President of the Supreme Court shall notify the Marshal of the Senate of the
Republic of Poland of the number of lay Supreme Court judges not later than on the day
following the determrmation of the number of lay Supreme Court judges by the Board of the
Supreme Court.

Para. 4. The first term of office of lay Supreme Court judges shall begin on the day on which
lay Supreme Court judges take their oaths of office and it shall end on 8inbexc2021.

Article 128. Para. 1.Until the date on which the first term of office of lay Supreme
Court judges commences, the duties of lay Supreme Court judges shall be performed by the
lay judges designated by the First President of the Supreme Coaourtafriong those lay
judges of the Regional Court in Warsaw and of the Regional Court for W-ahsaga in
Warsaw who have declared themselves willing to adjudicate on disciplinary matters.

Para. 2. On the day following the date of entry of the Act into fdfee President of the
Regional Court in Warsaw and the President of the Regional Court for WBrsaa in
Warsaw shall notify the lay judges of the Regional Court in Warsaw and of the Regional
Court for WarsawPraga in Warsaw of their option to adjudicdisciplinary proceedings in

the Supreme Court. Within 30 days of the date of entry of the Act into force, the regional
court lay judges referred to in the first sentence may notify the First President of the Supreme
Court of their willingness to adjudiaabn disciplinary matters.

Para. 3. In appointing the lay judges referred to in para. 1, the First President of the Supreme
Court shall cooperate with the President of the Regional Court in Warsaw and with the
President of the Regional Court for WarsBwaga in Warsaw so that the proceedings
involving those lay judges that are conducted at, respectively, the Regional Court in Warsaw
and the Regional Court for Warsd®vaga in Warsaw are not disrupted.

Para. 4. Article 62, para. 5 shall appiytatis mutandiso the lay judges referred to in para. 1.

Para. 5. After the commencement of the term of office of lay Supreme Court judges, a lay
judge referred to in para. 1 may only participate in the hearing of cases initiated earlier with
his or her participation uihtheir conclusion.

é
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