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In the case of Ciubotaru v. Moldova,
The European Court of Human Rights (Fourth Secti@itjing as a
Chamber composed of:
Nicolas BratzaPresident,
Lech Garlicki,
Ljiljana Mijovié¢,
David Thor Bjorgvinsson,
Jan Sikuta,
Paivi Hirvela,
Mihai Poalelungijudges,
and Fate Aracl, DeputySection Registrar
Having deliberated in private on 30 March 2010,
Delivers the following judgment, which was adoptedthat date:

PROCEDURE

1. The case originated in an application (no. 37®) against the
Republic of Moldova lodged with the Court under i®lg 34 of the
Convention for the Protection of Human Rights anddamental Freedoms
(“the Convention”™) by a Moldovan national, Mr Mih&iubotaru (“the
applicant”), on 19 July 2004.

2. The applicant was represented among others by .MMaximov, a
lawyer practising in Ckinau. The Moldovan Government (“the
Government”) were represented by their Agent, MGYoSuU.

3. The applicant alleged, in particular, a breafchis right to respect for
private life as a result of the authorities' refusaregister his ethnicity as
declared by him.

4. On 5 September 2006 the Court decided to giwgcen of the
application to the Government. On 30 September 20880 decided to
examine the merits of the application at the same s its admissibility
(Article 29 § 3).

THE FACTS

I. THE CIRCUMSTANCES OF THE CASE

5. The applicant was born in 1952 and lives insi@Au. He is a writer
and a professor of French.

6. The applicant's parents, Dumitru Ciubotaru &hé late Sofia
Caraiman were born in 1927 and 1928 respectivahyBaiti, province of



2 CIUBOTARU v. MOLDOVA JUDGMENT

Bessarabia, Romania. Their Romanian civil statusuohents did not
contain any information concerning their ethnicnigy. In their marriage
certificate issued by the Soviet authorities in 4,9he entry for ethnicity
was left blank. However, the applicant's birth ifiedte issued by the Soviet
authorities in 1952 recorded his parents as ethiddovans. On the
applicant's mother's birth certificate issued kg 8oviet authorities in 1965
the ethnicity was also left blank. Later, the apgtit's parents were recorded
as ethnic Moldovans on their Soviet identity casssied in 1976 and 1979,
in accordance with applications completed and sigiye them in which
Moldovan ethnicity was indicated. On his Sovietntity card the applicant
was also indicated as an ethnic Moldovan.

7. In 2002 the applicant applied to the Moldovatharities to have his
old Soviet identity card replaced by a Moldovanniity card. On the
application form he wrote “Romanian” under ethniciHowever, he was
told that his application would not be acceptedeasiMoldovan ethnicity
was indicated on it. The applicant complied.

8. Shortly thereafter the applicant wrote to tbeal civil registration
authority and requestethter alia, that his ethnicity entry be changed from
Moldovan to Romanian. In an answer dated 11 Fehr2@d3 the applicant
was informed that since his parents were not rexbes ethnic Romanians
in their birth and marriage certificates, it waspwssible for him to be
recorded as an ethnic Romanian.

9. On an unspecified date the applicant wrote he ¢tentral civil
registration authority and again requested thatebisic identity entry be
changed from Moldovan to Romanian. In an answet &fily 2004 he was
informed that Romanian ethnicity had not been iaidid in his parents'
documents and that, therefore, he could not claioh @n ethnic identity.
He was advised to search the National Archivestfaces of Romanian
origin of his grandparents and other ancestors. @pplicant wrote
numerous complaints to the Prime Minister, the idegg of the country and
other officials, but to no avail.

10. On 26 July 2004 the applicant initiated pralbegs against the State
authority responsible for civil registration aneidity papers and requested,
inter alia, that his ethnicity entry and that of his parebés changed to
Romanian in the State Population Registry datalzask in his identity
papers. He argued that he did not consider hinsdlé an ethnic Moldovan
and that it was contrary to his right to freedomcohscience and to his
personal dignity to be considered part of an etignozip which he believed
to be an artificial creation of the Stalinist regim

11. On 15 November 2004 the Rascani District Calismissed the
applicant's action on the ground that he had fdibedrove that his parents
were of Romanian ethnic identity as no such ideritéd been recorded in
their identity papers. The applicant appealed astie@d, inter alia, on the
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provisions of the Law on National Minorities (sesrggraph 15 below) and
on Article 8 of the Convention.

12. On 15 December 2004 the @miu Court of Appeal dismissed the
applicant's appeal on the same grounds, statinghbapplicant had failed
to prove that his parents were ethnic Romanians. dgplicant lodged an
appeal on points of law with the Supreme Courtustide.

13. On 6 April 2005 the Supreme Court of Justiegemissed the
applicant's appeal on points of law and pointedtloat according to section
68 of the Law on Documents pertaining to Civil 8&{see paragraph 16
below) it was impossible to change his parentsiietidentity to Romanian
because in none of their identity papers had Roamamthnicity been
indicated.

[I. RELEVANT NON-CONVENTION MATERIAL

A. Relevant domestic law

14. The relevant provision of the Constitution thie Republic of
Moldova reads:

Article 10 - The unity of the people and the rightto identity

(2) The State recognises and guarantees to altitzens the right to preserve,
develop and express their ethnic, cultural, lingoiand religious identity.”

15. Law no. 382 of 19 July 2001 on the Rights efsBns belonging to
National Minorities, in so far as relevant, reads:

Section 1

“Within the meaning of the present law, personhging to national minorities
shall be all persons who live on the territory koé Republic of Moldova, who are its
citizens, who have ethnic, linguistic, cultural aetigious particularities which make
them distinguishable from the majority of the paigdn — the Moldovans — and who
consider themselves as having a different ethnggrot

Section 2

“Any person belonging to a national minority shialve the right to choose freely
whether or not he or she belongs to that mino8tych a choice or the exercise of
rights related thereto shall not put the persoa disadvantageous situation.”

16. Law no. 100 of 26 April 2001 on Documents ai@ihg to Civil
Status, in so far as relevant, reads:
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Section 30
“The following information shall be indicated irb&th certificate:
(a) personal numeric code;
(b) the surname, given name, date and place ¢f birthe child;
(c) the surnames, the given names and the ethigio @f the parents;
(d) the date of issue of the birth certificate #achumber;

(e) the issuing authority of the birth certificate’,

Section 66

“(1) Applications for modification and rectificatioof documents pertaining to civil
status shall be lodged with the Civil Status Offite the applicant's place of
residence.

(2) The Civil Status Office shall uphold an appiica for modification and
rectification of documents pertaining to civil staif:

(@) the document pertaining to civil status cordaiarrors, blank sections,
abbreviations or spelling mistakes, or if it lackga; or

(b) the rules concerning the creation of docum@eitaining to civil status have
been breached; or

(c) the applicant possesses an official documemtipg a change of gender.”

Section 68

“It shall be impossible to rectify the ethnic idigytof one's parents in their
children's birth certificates, on the basis of iitgnpapers of grandparents or other
ascendants, if the parents' civil status documetds not contain information
concerning the requested ethnic identity.”

17. Government Decision no. 333 of 18 March 200&s | the
information which must be included in the persaaraky of each individual
in the State Population Registry database. It pesjiinter alia, that
information such as blood group, colour of eyedggthe studies, ethnic
identity and a specimen of signature have to bieated in respect of every
citizen. No information about an individual's redig is required.

B. Collection and recording of ethnic data in Moladva

18. During Romanian rule between the two World $Jao ethnic data
were collected or recorded by the State and thetitggpapers issued by the
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Romanian authorities did not contain any informaticoncerning the
bearer's ethnic identity.

19. After the territory of Moldova became parttbé Soviet Union, the
Soviet authorities recorded and indicated in eadividual's identity papers
his or her ethnic identity. The ethnic identity wletermined on the basis of
the individual's parents' ethnic identities. If th&rents had different ethnic
identities, the individual had to opt for one oénh when receiving his first
identity card at the age of sixteen. There was assibility of subsequently
changing one's ethnic identity in identity papersnothe civil records. The
ethnic identity of the representatives of the netimic group of the MSSR
was normally registered as Moldovan. Only in vegwfcases was it
registered as Romanian and it is not clear whaerai were adopted for
such a distinction.

20. The Soviet practice of collecting and recagdethnic data was
perpetuated by the Moldovan authorities after ietelence, with the
difference that no information concerning ethnigior was inserted in the
new Moldovan identity cards. Information about éthidentity is recorded
in each individual's personal entry in the Statpufation Registry database
(see paragraph 17 above) and does not appear adeartity papers issued
to individuals or on birth, marriage, divorce oratte certificates. It only
appears on the birth certificates of an individuahildren under “parents”.
Information concerning individuals' ethnic identaiso appears in criminal
judgments and in various documents issued by theeputing authorities
where the ethnic identity of the participants inmtnal proceedings, such as
defendants, victims and witnesses, is mentionedlsti appears in the old
Soviet passports which are still valid in Moldovadawhich are usually
used by persons with very limited financial resegtc

21. As in the Soviet Union, an individual's ethitentity is recorded by
the Moldovan authorities on the basis of the ethaéntities of his or her
parents or the identity of one parent if they diffé&vhen applying for
identity papers, each individual is requested tomete a form with various
personal details such as height, colour of eyexdobroup, mother tongue,
ethnic identity and others. In practice, applicasi@are rejected if the ethnic
identity indicated in the form by the applicantist based on that of his or
her parents. It is impossible under Moldovan lawck@ange one's ethnic
identity without changing the ethnic identity of e parents and it is
impossible to change the ethnic identity of onealsepts on the basis of
entries in the identity papers of one's grandpardete paragraph 16
above).

C. Relevant case-law of the domestic courts andnetic statistics

22. The Government submitted a domestic courtetg dating from
June 2006 in the case Glragheorghiwhere a person had succeeded in
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having his ethnic identity changed from Gagauz tee®. Neither of his
parents were registered as ethnic Greeks; howeker,court accepted
evidence concerning one of his ancestors, borrB2,1who was a Greek
from the Ottoman Empire.

23. According to a press release of the NationakBu of Statistics of
the Republic of Moldova, according to the lateststes conducted in 2004,
the country had the following ethnic compositio®.8% Moldovan, 8.4%
Ukrainian, 5.9% Russian, 4.4% Gagauz, 2.2% Romardi&% Bulgarian
and 0.1% other ethnic origins.

D. Activity of International Organisations

24. The relevant provisions of the Framework Cotiee for the
Protection of National Minorities of 1995, whichtered into force in
respect of Moldova on 1 February 1998, provideollews:

Article 3

“Every person belonging to a national minority $helve the right freely to choose
to be treated or not to be treated as such andsag\dhntage shall result from this
choice or from the exercise of the rights which@enected to that choice.”

25. The relevant part of the document of the Cbhpgan Meeting of the
Conference on the Human Dimension of the CSCE/O8CIR90 reads as
follows:

“Persons belonging to national minorities haverigét freely to express, preserve
and develop their ethnic, cultural, linguistic etigious identity and to maintain and
develop their culture in all its aspects, free y attempts at assimilation against their
will.”

THE LAW

26. The applicant claimed that there had beermlation of Article 8 of
the Convention on account of the fact that wherecthg and recording
information concerning his identity the authoritiesd refused to register
his Romanian ethnic identity and forced on him #mie identity with
which he did not identify. The relevant part of iBl¢ 8 provides as follows:

“1. Everyone has the right to respect for his gev... life...

2. There shall be no interference by a public @ity with the exercise of this right
except such as is in accordance with the law amédgssary in a democratic society
in the interests of national security, public safet the economic well-being of the
country, for the prevention of disorder or crimay, the protection of health or morals,
or for the protection of the rights and freedomsibiers.”
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27. The applicant also claimed that there had baewiolation of
Article 6 of the Convention on account of the fdet under Moldovan law
it was impossible for him to adduce evidence inpsurpof his claim to have
his ethnic origin changed from Moldovan to Romaniarticle 6 § 1 of the
Convention, in so far as relevant, provides:

“In the determination of his civil rights and oldiipns ... everyone is entitled to a
fair ... hearing ... by [a] ... tribunal ...”

I. ADMISSIBILITY OF THE COMPLAINTS

28. The Government submitted that the applicard nat a victim of
any interference because none of his identity mapentained reference to
his ethnic identity. His birth certificate contathe reference only to the
ethnic identity of his parents.

29. In any event the applicant had failed to de#ne archives for traces
of Romanian ancestry prior to his grandparentsndisated by the central
civil registration authority (see paragraph 9 abovEhe Government
referred to the€Caragheorghicase (see paragraph 22 above) and argued that
the applicant alone was responsible for the outcofrike proceedings and
that, therefore, the application was improper.

30. The applicant disputed the Government's asssriand submitted
that his ethnic identity had been recordetkr alia, in the State Population
Registry's database. He also argued that the infgplitgsfor him to adduce
evidence concerning his Romanian ethnic identity th@ subject matter of
his complaint under Article 6 of the Convention.

31. The Court reiterates that, in order to be ébllmdge an application
by virtue of Article 34, a person, non-governmeiat@anisation or group of
individuals must be able to claim to be the victfra violation of the rights
set forth in the Convention. In order to claim ®dvictim of a violation, a
person must be directly affected by the impugnedsuee. The Convention
does not, therefore, envisage the bringing ofaatio popularisfor the
interpretation of the rights set out therein ompieiindividuals to complain
about a provision of national law simply becauseyticonsider, without
having been directly affected by it, that it maywtavene the Convention
(seeBurden v. the United Kingdof®C], no. 13378/05, 88 33).

32. In the present case the Court notes thatnrdbon concerning the
applicant's ethnic identity was indicated in hissp@al entry in the State
Population Registry's database. It also appeardderbirth certificates of
his children and in other materials such as docusneartaining to matters
of criminal justice (see paragraph 20 above). At shme time, the Court
considers it impossible to determine the applisamittim status under
Article 8 before determining the question of apglitity of that article to
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his case, an issue which is also disputed by theepaTherefore, it decides
to join the issue of victim status to the meritsied case.

33. In so far as the Government's submission caimggthe applicant's
failure to search the archives could be considdoede an objection
concerning a failure to exhaust domestic remedies Court notes that the
domestic law distinctly states that an individuaitknic identity cannot be
changed on the basis of the ethnic identity of dridher grandparents or
other ascendants if the civil status documentsi®bh her parents did not
indicate such identity (see paragraph 16 abovejyolild therefore appear
pointless for the applicant to search the archfeesnformation about the
ethnic origin of his ancestors. The Court notes the solution given in the
case ofCaragheorghiby the domestic courts appears, on the face tf lie
at odds with the provisions of section 68 of thewLan Documents
pertaining to Civil Status (see paragraph 16 ahave@yovision to which the
Supreme Court of Justice made express reference wlsenissing the
applicant's appeal on points of law (see paragrBphabove). In such
circumstances, the Court considers that the applecaomplaints cannot be
declared inadmissible for non-exhaustion of dorosestmedies.

34. The Court finally notes that in his initial pigation the applicant
also complained under Article 9 of the Conventidtowever, in his
observations on the admissibility and merits, hkedsthe Court not to
proceed with the examination of this complaint. &atngly, the Court will
not examine it.

35. Since the applicant's complaints under Art&l@nd under Article 8
of the Convention raise questions of fact and lakictv are sufficiently
serious for their determination to depend on amexation of the merits
and since no other grounds for declaring them inssible have been
established, the Court declares them admissibleactordance with its
decision to apply Article 29 § 3 of the Convent{gee paragraph 4 above),
the Court will immediately consider the merits loé$e complaints.

II. ALLEGED VIOLATION OF ARTICLE 8 OF THE CONVENTON

A. Submissions of the parties

1. The applicant's arguments

36. The applicant submitted that ethnic identigyxactly like gender
identification and sexual orientation, fell withthe notion of private life
and that Article 8 of the Convention was therefapelicable to his case.

37. The applicant considered that the Moldovamietidentity had been
created artificially by the Soviets and perpetudbgdthe new Moldovan
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authorities for political reasons. He felt humiéidtas a result of being
forced to assume an ethnic identity which was @gtto his philosophy
and his inner belief about his true identity.

38. In the applicant's view, the present casedctnd examined both
from the perspective of the State's negative otiiga and from that of its
positive obligations under Article 8 of the Convent In his submission,
the forced imposition of the Moldovan ethnic idgntin him constituted an
interference with his right to identity and conseqily with his right to
respect for his private life. Alternatively, thepdipant considered that the
authorities had a positive obligation to allow hineely to choose his
association with any cultural group, including Rowaa, without being
required to provide evidence.

39. The applicant, who focused in his submissiams the State's
negative obligations, believed that since his paterthnic identity had not
been recorded in their birth certificates, the Meolgn State had to refrain
from forcing a particular ethnic identity on him & issuing his new
identity documents. Moreover, he believed that eifehis parents had
freely declared themselves ethnic Moldovans, RuassidJkrainians or
Gagauz, he should be able to enjoy the freedonhoose to declare and
have recorded an ethnic identity to which he intehyaconsidered himself
to belong without being obliged to assume an ettynichosen by his
parents. He mentioned, in this context, that hiema had been forced to
declare themselves ethnic Moldovans by the Sowieider the general
Soviet policy concerning the population of Bessarab

40. The applicant strongly disagreed with the thegmromoted by the
Moldovan authorities that there was a Moldovan iethndistinct from the
Romanian ethnicity. However, even assuming thatRbmanians were an
ethnic minority in the Republic of Moldova, as giel by the Government,
he should have been allowed to enjoy the right igexi/ for in section 2 of
the Law on National Minorities (see paragraph 186val and to be able to
chose freely whether he belonged to that minoritynot. Since the
Moldovan authorities and courts neglected thattrighey breached the
provisions of that section and therefore the ieterice was not in
accordance with the law within the meaning of Adi@ 8 2 of the
Convention.

41. According to the applicant, the interferencehe present case did
not pursue a legitimate aim. In fact, the Governinvegre pursuing the aim
of “Moldovenisation” of the population representitige majority ethnic
group but not any of the legitimate aims providest fn the second
paragraph of Article 8.

42. In the applicant's opinion, the State's potitymposing by force the
Moldovan ethnic identity on him and on others antedrto xenophobia as
it was not in accordance with any democratic valaed did not promote
the value of pluralisminherent in a democratic society. The applicant
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denied the Government's argument that he needdxt tmdicated as an
ethnic Romanian in the records in order to obtaamBRnian citizenship. He
argued that according to the law of Romania, Roaramitizenship was
issued to former Romanian citizens and their dedsoets irrespective of
ethnic origin. The applicant contended that thaeSiead placed on him an
excessive and insurmountable burden by requesbiegndentary evidence
of his Romanian origin in circumstances in whiclwds common ground
that almost all the representatives of the majoeitiynic group had been
deliberately recorded as ethnic Moldovans duriregSbviet era. Moreover,
the applicant had been placed in a position oftaumtisl disadvantages-a-
vis the Government, which did not have to produce ewigence of his
Moldovan ethnic identity.

2. The Government's arguments

43. The Government submitted that Article 8 of @@vention was not
applicable in the present case because the rigespect for private life did
not cover the right to ethnic identity and thatréhe/as no interference with
the applicant's rights under that provision.

44. Alternatively, a simple declaration by the leggmt that he and his
parents were of Romanian ethnic identity was nificsent for the records
to be changed. There was a need for evidence hibnarguments based
on an alleged scientific and historical truth. The@vernment submitted that
the applicant was the only person who had eveitunstl proceedings with
a view to changing his ethnic identity from Moldoveo Romanian. They
had to rely therefore on a similar case concermtiger ethnic identities,
namely on the domestic judgment in the case&Cafagheorghi where a
person had been able to have his ethnic identiazngld from Gagauz to
Greek on the basis of evidence proving the Grebkietdentity of one of
his ancestors (see paragraph 22 above). At the danee they drew
attention to section 68 of the Law on Documentsgieing to Civil Status,
which clearly stated that it was impossible to ifgdhe ethnic identity of
one's parents in their children's birth certifisaten the basis of identity
papers of grandparents or other ascendants, ifptrents' civil status
documents did not contain information concerning tequested ethnic
identity.

45. The Government further submitted that in thequests of 1976 and
1979 for Soviet identity cards the applicants' ptgehad written in their
own hands that they were ethnic Moldovans. Accaiginthe applicants'
parents had never declared themselves to be éam@anians.

46. The Government disputed the applicant's dilega&o the effect that
the Soviet and Moldovan authorities had pursued da@icy of
denationalisation on the territory of Moldova andbitted that besides
Moldovan ethnic origin, origins such as Romaniaw)igh, Ukrainian,
Bulgarian, Jewish, Byelorussian, Tajik, Gypsy, Gannand others were
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recorded in respect of a significant number of pess The Government
submitted copies of such records.

47. According to the Government, a blanket accegaof requests
concerning changes in ethnic identity, based sotalythe applicants’
declaration but not on evidence, could lead toosericonsequences of an
administrative nature. The Government asked a ricatoquestion as to
what might happen if a significant number of Moldawnationals declared
themselves to be ethnic French, German or Englghveere recorded as
such solely on the basis of their declarationshénGovernment's view such
a situation could constitute an abuse in respecotbér countries. The
Government suggested that the applicant's deshe tecorded as an ethnic
Romanian might be motivated by his intention to agbt Romanian
citizenship and argued that it was within the Gowegnt's margin of
appreciation to determine the extent to which retpieoncerning changes
in records concerning ethnic origin could be acegpin any event, the
Convention was to be interpreted in the light afgent circumstances and
not in the light of the history of a period duriadpnich the Convention was
not yet in existence.

48. Referring to the Framework Convention for tReotection of
National Minorities, the Government submitted tlaatfperson's personal
choice of a particular ethnicity was an essentiement but was not
sufficient for the purpose of enjoying special pages.

B. The Court's assessment

49. The Court reiterates that the concept of ‘geMife” is a broad term
not susceptible to exhaustive definition. It covete physical and
psychological integrity of a person (s&eetty v. the United Kingdom
no. 2346/02, § 61, ECHR 2002-IIl, aivdF. v. Turkeyno. 24209/94, § 33,
ECHR 2003-IX). The notion of personal autonomynsraportant principle
underlying the interpretation of the guaranteesvided for by Article 8.
Under this principle protection is given to the gmral sphere of each
individual, including the right to establish desaibf their identity as
individual human beings (sé&&urghartz v. Switzerland22 February 1994,
8 24, Series A no. 280-Ehristine Goodwin v. the United Kingdd@&C],
no. 28957/95, § 90, ECHR 2002-VI). The Court hatd ithat gender
identification, name and sexual orientation anduséXife were details
pertaining to an individual's identity falling with the personal sphere
protected by Article 8 (see, among other auth@idensaid v. the United
Kingdom no. 44599/98, § 47, ECHR 2001-1 with further refeces, and
Peck v. the United Kingdgmo. 44647/98, 8 57, ECHR 2003-I). In a more
recent judgment, in the case®fand Marper v. the United Kingddp&GCl,
nos. 30562/04 and 30566/04, § 66, 4 December 2@08)Court further
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held that ethnic identity was also a detail pernto the individual's
identity falling within the ambit of Article 8.

50. Although the object of Article 8 is essengialio protect the
individual against arbitrary interference by pubdiathorities, it does not
merely compel the State to abstain from such ieterfce. There may, in
addition to this primary negative undertaking, besipve obligations
inherent in an effective respect for private lifEhese obligations may
involve the adoption of measures designed to saesfect for private life
(seeX and Yv. the Netherland®6 March 1985, § 23, Series A no. 91). The
boundaries between the State's positive and negahbirgations under this
provision do not always lend themselves to predifnition; nonetheless,
the applicable principles are similar. In both @xt$ regard must be had to
the fair balance that has to be struck betweerdhgpeting interests of the
individual and the community as a whole, and irhbatntexts the State is
recognised as enjoying a certain margin of apptiecia(see Paulik
v. Slovakiano. 10699/05, § 43, ECHR 2006-XI (extracts)).

51. The Court reiterates that in the assessmertheofpresent case it
should be borne in mind that the Convention isndesl to guarantee not
rights that are theoretical or illusory but righisat are practical and
effective (seeAirey v. Ireland 9 October 1979, § 24, Series A no. 32).
Whilst Article 8 contains no explicit procedurafjterements, it is important
for the effective enjoyment of the rights guaradtég this provision that
the relevant decision-making process is fair andhsas to afford due
respect to the interests safeguarded by it. Suptoeess may require the
existence of an effective procedural framework whgran applicant can
assert his or her rights under Article 8 under domus of fairness,
including as regards matters of proof and evidembe. Court recalls in this
latter connection that in the case lofv. Finland (no. 20511/03, § 44,
17 July 2008) in finding a violation of Article § the Convention the Court
gave weight to the fact that the State had plasedeavy a burden of proof
on the applicant in civil proceedings in which stmeight compensation for
the dissemination of information about her medemaidition.

52. The Court is aware of the highly sensitiveuratof the issues
involved in the present case. It therefore streBses the outset that, for the
purposes of the present judgment, it will distarself from the debate
within Moldovan society concerning the ethnic idgnof the main ethnic
group and will take as a working basis the legistaibf the Republic of
Moldova and the official position of the respond8idite (see paragraphs 15
and 23 above) when referring to Moldovans and Raaman

53. As noted above, along with such aspects asngander, religion
and sexual orientation, an individual's ethnic tdgrtonstitutes an essential
aspect of his or her private life and identity. 'hiust be particularly true in
the current social setting of the Republic of Maldpwhere the problem of
ethnic identity has been the subject matter of ada@nsion and heated
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debate for a long time and, more importantly, whare individual's

recorded ethnic identity, unlike other recorded eatp of identity, is

decisive for the determination of the ethnic idgntf his or her children

and of the next generations. Accordingly, the faxftshe present case fall
within the ambit of “private life” under Article ®f the Convention and
since the authorities refused to record the appiicadeclared ethnic
identity, he may claim to be a victim of a breadhthe provisions of this
Article. The Court therefore dismisses the Govemlirse preliminary

objection (see paragraph 32 above).

54. The applicant contended that the authoriéesions were not “in
accordance with the law”; however, the Court comsidhat the provisions
of section 68 of the Law on Documents pertainingCigil Status were
couched in sufficiently clear terms in so far aithaccessibility and
foreseeability are concerned.

55. While the applicant contested the existenca l&gitimate aim, the
Government did not expressly refer to any legitenaim pursued in this
case. The Court, for its part, is ready to acckat the impugned measure
pursued the legitimate aims of safeguarding natiseeurity and preventing
disorder.

56. The Government's main argument was that rewpih individual's
ethnic identity, solely on the basis of his or ldsclaration and in the
absence of any objective grounds linking the irdinal to the ethnicity
claimed, could lead to serious administrative cquneaces and to possible
tensions with other countries.

57. The Court does not dispute the right of a Gawent to require the
existence of objective evidence of a claimed ethnitn a similar vein, the
Court is ready to accept that it should be opetinéocauthorities to refuse a
claim to be officially recorded as belonging to atmular ethnicity where
such a claim is based on purely subjective and hstantiated grounds. In
the instant case, however, the applicant appealsate been confronted
with a legal requirement which made it impossilde fim to adduce any
evidence in support of his claim. This is precideégause section 68 of the
Law on Documents pertaining to Civil Status and ¢therent practice of
recording ethnic identity create insurmountableribes for someone
wishing to have recorded an ethnic identity différrom that recorded in
respect of his or her parents by the Soviet auiberi According to this
section the applicant could change his ethnic ideanly if he could show
that one of his parents had been recorded as b&iRgmanian ethnicity in
the official records, which represented a dispripoate burden in view of
the historical realities of the Republic of Moldofgee paragraphs 18 and 19
above).

58. The Court would further observe that Mr Ciarats claim is based
on more than his subjective perception of his otmieity. It is clear that
he is able to provide objectively verifiable linksth the Romanian ethnic
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group such as language, name, empathy and othemseudr, no such
objective evidence can be relied on under the Maddaw in force.

59. Having regard to the circumstances of the eas& whole, it cannot
be said that the procedure in place to enable fpdicant to have his
recorded ethnicity changed complied with Moldoyagsitive obligations to
safeguard his right to respect for his private. IFer the Court, the State's
failure consists in the inability for the applicanthave examined his claim
to belong to a certain ethnic group in the lightlod objectively verifiable
evidence adduced in support of that claim. The Ctherefore concludes
that the authorities failed to comply with theirsgose obligation to secure
to the applicant the effective respect for his aigv life. There has,
accordingly, been a breach of Article 8 of the Gamtion.

[ll. ALLEGED VIOLATION OF ARTICLE 6 OF THE CONVENTON

60. The applicant also alleged a violation of &gi6 of the Convention
on account of the fact that under Moldovan lawasvimpossible for him to
adduce evidence in support of his claim to haveettic origin changed
from Moldovan to Romanian. Since this complaintates to the same
matters as those considered under Article 8, thertQines not consider it
necessary to examine it separately (seatatis mutandisMegadat.com
S.R.L. v. Moldovano. 21151/04, § 80, 8 April 2008).

IV. APPLICATION OF ARTICLE 41 OF THE CONVENTION

61. Article 41 of the Convention provides:

“If the Court finds that there has been a violatigrthe Convention or the Protocols
thereto, and if the internal law of the High Contiiag Party concerned allows only
partial reparation to be made, the Court shalheifessary, afford just satisfaction to
the injured party.”

A. Damage

62. The applicant claimed 3,000 euros (EUR) inpees of non-
pecuniary damage.

63. The Government disagreed, arguing that thisusitnwas unfounded
and that the claim should thus be dismissed.

64. Having regard to the violation found above, @ourt considers that
an award of compensation for non-pecuniary damaggistified in this
case. Making its assessment on an equitable asisCourt awards the
applicant EUR 1,500.
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B. Costs and expenses

65. The applicant claimed EUR 6,280 for legal soahd expenses
incurred during the proceedings before the Courthieyrepresentative who
submitted the observations on the case. He requéisét the amount be
paid directly to that representative.

66. The Government considered this claim unjestibhnd excessive.

67. In the present case, regard being had tot¢ineised list submitted
and to the complexity of the case, the Court awatdR 3,500 in respect of
the costs incurred by the applicant's represemtativho submitted the
observations on the case, to be paid into a bao&uat indicated by him
(see Denizci and Others v. Cyprusios. 25316-25321/94 and 27207/95,
§ 428, ECHR 2001-V, an@obzaru v. Romanjano. 48254/99, § 111,
26 July 2007).

C. Default interest

68. The Court considers it appropriate that tHaukinterest should be
based on the marginal lending rate of the Eurofigamtral Bank, to which
should be added three percentage points.

FOR THESE REASONS, THE COURT UNANIMOUSLY

1. Joins to the meritshe Government's objection based on lack of victim
status andleclaresthe application admissible;

2. Holds that there has been a violation of Article 8 af thonvention and
dismisseshe Government's above-mentioned objection;

3. Holds that there is no need to examine separately th@leint under
Article 6 of the Convention;

4. Holds

(a) that the respondent State is to pay the agmliovithin three months
from the date on which the judgment becomes finadcordance with
Article 44 § 2 of the Convention, EUR 1,500 (oneouband five
hundred euros), plus any tax that may be chargeablespect of non-
pecuniary damage, and EUR 3,500 (three thousaedhiimdred euros)
in respect of costs and expenses, to be convartedMoldovan lei at
the rate applicable at the date of settlement;

(b) that from the expiry of the above-mentionede¢h months until
settlement simple interest shall be payable onatheve amounts at a
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rate equal to the marginal lending rate of the heam Central Bank
during the default period plus three percentagatppi

5. Dismisseghe remainder of the applicant's claim for jusiséaction.

Done in English, and notified in writing on 27 Ap#010, pursuant to
Rule 77 88 2 and 3 of the Rules of Court.

Fata Aracl Nicolas Bratza
Deputy Registrar President

In accordance with Article 45 § 2 of the Conventard Rule 74 § 2 of
the Rules of Court, the separate opinion of Judgev is annexed to this
judgment.

N.B.
F.A.
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CONCURRING OPINION OF JUDGE MIJOY!

Although | have voted with the majority of the CHaen, my reasoning
with respect to the finding of a violation of Afec8 of the Convention
differs to a significant extent from the views exgsed in the judgment.

According to the present judgment, Article 8 of envention has been
violated because there is no possibility, underNtwdovan law in force,
for the applicant to have examined his claim tabglto a particular ethnic
group in the light of objectively verifiable evidem adduced in support of
that claim (see paragraph 59 of the judgment). ®hhe majority
concentrated on the requirements of Moldovan laat thade it impossible
for the applicant to adduce any evidence in suppbris claim, in my
personal opinion a violation should have been bamedhe authorities'
refusal to uphold the applicant's request to chdhgeecords in such a way
as to reflect his own perception of his ethnic tdgn

Turning to the facts of this case, one cannot lmiica that there is an
apparent inconsistency between, on the one hared,pthctice of the
Moldovan authorities in the field of recording ethmdentity and, on the
other hand, both the domestic (the ConstitutioMofdova and the Law on
the Rights of Persons belonging to National Minesit and international
law (Article 3 of the Framework Convention for tReotection of National
Minorities of 1995) (see paragraphs 14, 15 andf2éejudgment). While
both domestic and international law provide thag person has the right
freely to choose whether or not to belong to amietiminority, it seems to
be the practice of the Moldovan authorities to isga particular ethnicity
(Moldovan) on an individual, a practice which Idiper secontrary to the
principle of self-identification which was not onlyccepted but further
developed in the Grand Chambeejd¢ and Finci v. Bosnia and
Herzegovingudgment Sejd¢ and Finci v. Bosnia and Herzegovifl@cCl,
nos. 27996/06 and 34836/06, 22 December 2009)hdh judgment, the
Grand Chamber established that the applicants, desoribed themselves
as being of Roma and Jewish origin and who did wish to declare
affiliation with the constituent peoples (Bosnia€spats and Serbs), were
discriminated against (see paragraph 45 of thenmaahg,). The issue of
ethnicity as discussed in that particular judgmeas explained as having
its origin in the idea of societal groups charasea in particular by a
common nationality, religious faith, shared languagr cultural and
traditional origins and backgrounds (see paragégpbf the judgment). The
particular importance of that case for the prese is to be found in the
conclusion to be drawn from the Grand Chamber'so@ag, namely that
one's choice to declare affiliation with an ethgroup (or not) needs to be
respected. In Moldova, just as in Bosnia and Hewwieg, ethnic affiliation
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is not to be regarded as a legal and objective eqindut a political and
subjective one. It has not been shown in the ptesese that there were any
objective parameters for establishing affiliationthwa particular ethnic
group, nor any legal consequences for an individua establishes such
affiliation. Thus, | consider self-identificationriparily as a matter of
personal perception rather than a matter basedb@ttive grounds, and
that is why | do not share the Chamber's reasanitige judgment.



