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The appellant, Mhanmoud Sheikh MJRSAL, appeals from a
deportation order, dated Decenber 4, 2001, issued against him by
adj udi cator Pierre Turnel pursuant to paragraph 19(1)(L) of the

| mmi gration Act (the Act).! The appeal is based on section 70 of

t he Act.

The appellant challenges the | egal validity of the
deportation order on a nunber of grounds. He argues that
paragraphs 19(1) (L) and 19(1.1.) of the Act violate sections 2,

7 and 15 of the Canadian Charter of R ghts and Freedons and

cannot be saved by section 1 of the Charter. He seeks an order
quashing the renoval order nade against him The respondent

asks that the appeal be dism ssed.

| . FACTUAL BACKGROUND

The appellant is a citizen of Somalia, where he worked as a
civil servant for 23 years. The highest positions he held were
as Deputy Mnister of Mnister of Post[s] and Tel ecommuni cati ons
(from February 1980 to June 1984) and Deputy Mnister of Mning
and Water Resources (from June 1984 to March 1988). The
appel l ant was al so a nenber of the Somali National Assenbly from
February 1980 until Cctober 1990.

He entered Canada with his wife in August 1991. They
both claimed Convention refugee status and were found to be
Convention refugees on Novenber 19, 1993. The appellant and his
w fe subsequently applied for permanent residence status in
Canada. The application process was halted in February 1995
after an inmgration officer issued a report under paragraph

20(1) of the Immgration Act. The Report alleged that the

appellant is a nenber of an inadmssible class of persons

! Record.
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described in paragraph 19(1)(L) of the Act, nanely, that he was
a senior nmenber of a governnent that, in the opinion of the
Mnister, was engaged in systematic or gross human rights
vi ol ati ons. After an inquiry held on Mirch 27, 1996 the
appel l ant was ordered deported pursuant to paragraph 19(1)(L).
The appel |l ant appealed to the Imrigration Appeal D vision, which
al l oned the appeal in Iaw on January 30, 1997 on the ground that
the presunption in 19(1.1) of the Act is rebuttable.? The Appeal
Division ordered that the appellant be exanmned as a person
seeking admission at a port of entry (ss. 74(1)(b) of the

| mrm gration Act). The appell ant subsequently made subm ssions

to the Mnister of Citizenship and Immgration seeking an
exenption from the application of paragraph 19(1)(L) on the
ground that his adm ssion to Canada would not be detrinental to
the national interest. Paragraph 19(1)(L) does not apply to
persons described in that paragraph who satisfy the Mnister
that their adm ssion would not be detrinmental to the nationa
interest. The evidence submtted by the appellant in connection
with his request for an exenption including affidavits from Dr.
Ken Menkhaus, a recognized authority on Somalia, and Dw ght
Fulford, a fornmer Canadian Anbassador to Sonmali a. The
affidavits state the opinion that it is highly unlikely that the
appel  ant had any involvenent in human rights abuses and that he
hel d politically peripheral posts.

On March 29, 2000, the Mnister declined to exenpt the
appellant from the application of paragraph 19(1)(L). The
appel  ant sought |eave from the Federal Court to commence an
application for judicial review of the Mnister’s decision, but

the | eave was denied. A second inquiry was convened on Decenber

2 Mursal, Mohanoud Sheikh v. MC.I. (1 AD MB6-08958), Ramsay, January 30

1997.
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4, 2001. For the second tine an adjudicator found the appell ant
to be a person described in paragraph 19(1)(L) and issued a
deportation order against him The appell ant appeals from this
or der. Section 70(4) of the Act limts his right of appeal to

an appeal on a question of law or fact or mxed |law and fact.

1. STATUTORY PROVI SI ONS

| nadm ssi bl e Cl asses

| nadm ssi bl e persons

19. (1) No person shall be granted adnission who
is a nenber of any of the follow ng cl asses:

(1) persons who are or were senior nenbers of or
senior officials in the service of a governnent
that is or was, in the opinion of the Mnister,
engaged in terrorism systematic or gross hunan
rights violations or war crimes or crines against
humanity within the meani ng of subsection 7(3.76)
of the Cimnal Code, except persons who have
satisfied the Mnister that their adm ssion would
not be detrinmental to the national interest.

Meani ng of "senior nmenbers of or senior officials
in the service of a governnent"

(1.1) For the purposes of paragraph (1)(1),
"senior nenbers of or senior officials in the
service of a governnent” nmeans persons who, by
virtue of the position they hold or have held

are or were able to exert a significant influence
on the exercise of governnment power and, w thout
limting its generality, includes

(a) heads of state or governmnent;
(b) menbers of the cabi net or governing council

(c) senior advisors to persons described in
par agraph (a) or (b);

(d) senior nmenbers of the public service;

(e) senior nenbers of the nmilitary and of the
intelligence and internal security apparatus;

(f) anbassadors and senior diplomatic officials
and

(g) nmenbers of the judiciary.

2002 CanLll 47110 (I.R.B.)
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53. (1) Notwithstanding subsections 52(2) and
(3), no person who is determned under this Act
or the regulations to be a Convention refugee,
nor any person who has been determned to be not
eligible to have a claim to be a Convention
refugee determ ned by the Refugee Division on the
basis that the person is a person described in
paragraph 46.01(1)(a), shall be renoved from
Canada to a country where the person's life or
freedom would be threatened for reasons of race,
religion, nationality, nenbership in a particular
social group or political opinion unless

(b) the person is a nenber of an inadm ssible
cl ass described in paragraph 19(1)(e), (f), (9g),
(j), (k) or (lI) and the Mnister is of the
opinion that the person constitutes a danger to
the security of Canada;

I 11. ANALYSI S

Section 7 of the Charter: the right not to be deprived of life,
liberty and security of the person, except in accordance wth
the principles of fundanmental justice.

The appellant submts that as a Convention refugee his
right to liberty and security of the person is engaged by the
deportation order pursuant to paragraph 19(1)(L). H s
deportation would deprive him of his section 7 rights,
therefore, his renoval from Canada nust be done in accordance
with the principles of fundanental justice. The appel | ant
argues that paragraph 19(1)(L) 1is not consistent wth the
princi ples of fundamental justice, because persons described in
the paragraph do not have the opportunity to rebut the
presunption that they are or were able to exert significant
i nfluence on the exercise of governnent power. The panel finds
that there has been no deprivation of the appellant’s section 7
rights and that paragraph 19(1)(L) is <consistent wth the
principles of fundanental justice. The panel relies on the

reasoning of the Appeal Division panel in Shirdond The

3 Shirdon, Aden Farah v. MC. 1. (I AD T97-06059), D Ignazio, Sangnuah,
Hoare, Septenber 6, 2000, pp. 5-15.
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appellant in Shirdon was a Convention refugee found to be a
person described in paragraph 19(1)(L). He was an anmbassador in
t he governnment of Siad Barre. Here, as in Shirdon, the Mnister

is obliged by section 53(1) of the Inmgration Act not to renove

the appellant to a country where his life and freedom would be
t hr eat ened. No action has been taken by the M nister against
the appellant with respect to paragraph 53(1) of the Act. I n
Suresh,* the Suprene Court provided guidelines as to procedures
that it considers constitutionally acceptable when the Mnster
exercises his powers under paragraph 53(1) of the Act. The
Mnister is obliged to act accordingly. Thus, it is premature
to say that the appellant’s section 7 rights have been
i nfringed.

The panel notes that the Suprenme Court held in Suresh that
paragraph 19(1)(f), which is drafted in a simlar manner as
par agr aph 19(1) (L) (particularly W th respect to t he
avai lability of a Mnisterial exenption), does not infringe
section 7 of the Charter. The appel |l ant argues that paragraph
19(1)(L) is fatally flawed, because he is not allowed to rebut
the presunption of significant influence at inquiry. In Suresh,
however, the Supreme Court took the view that the availability
of a Mnisterial exenption is sufficient to address the concern
that innocent persons may be caught by paragraph 19(1)(f) of the

| mrm gration Act:

“ Suresh v. Canada (Mnister of Gitizenship and |nmigration), [ 2002]
S.C.J. No. 3, 2002 SCC 1, paras. 113-128.
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[para 110] W believe that it was not the
intention of Parlianent to include in the s. 19
class of suspect persons those who innocently
contribute to or becone nmenbers of terrorist
or gani zati ons. This is supported by the
provision found at the end of s. 19, which
exenpts from the s. 19 classes "persons who have
satisfied the Mnister that their adm ssion would
not be detrinental to the national interest".
Section 19 nmust therefore be read as permtting a
refugee to establish that his or her continued
residence in Canada will not be detrinental to
Canada, notw thstanding proof that the person is
associated with or is a nmenber of a terrorist
organi zati on. This permits a refugee to
establish that the alleged association with the
terrorist group was innocent. In such case, the
M ni ster, exer ci si ng her di scretion
constitutionally, would find that the refugee
does not fall within the targeted s. 19 class of
persons eligible for deportation on national
security grounds.?®

The appellant was permtted to show that his continued
residence in Canada wll not be detrinmental to Canada and that
he was not involved in or responsible for gross human rights
abuses. The appellant contends that the manner in which the
M ni ster exercised her discretion in his case was procedurally
unfair. The Appeal D vision does not have jurisdiction to
review the Mnister’s exercise of her discretion.® The appellant
sought |l eave from the Federal Court to conmence an application
for judicial review of the Mnister’s decision, but |eave was
denied. 1In so far as section 7 of the Charter is engaged, it is
sufficient that the Mnister has the power to exenpt persons
whose adm ssion to Canada would not be detrinental to the

nati onal interest.

Section 2(d) of the Charter: Freedom of Association
The appellant argues that his freedom of association has

been infringed because he was found inadm ssible by virtue of

5 Sur esh, supra, footnote 4, para. 110.

® orawford v. Canada (ME.I.) (1987), 3lmmL.R (2d) 12; Em Rama
Ahmed v. MCI. (IAD TAO-01989), Sangnuah, August 27, 2001.
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his association with the government of Siad Barre, as opposed to
the actual influence he exerted on the exercise of governnent
power or his participation in the crines listed in paragraph
19(1)(L). He cites Al -Yamani,’ for the proposition that where
one is associated with an organi zation that serves a variety of
pur poses, only sone which are unlawful, nmere association wth
such an organi zati on should not attract the sanctions inposed by
paragraph 19(1)(L) and 19(1)(g). In this respect, the appellant
argues the panel in Shirdon erred in concluding the paragraph

19(1) (L) does not infringe section 2(d) of the Charter because:

Section 2(d) does not protect association for
unl awful purposes or pursuing |awful objectives
by unlawful neans. [note Reference re: Public
Service Enployee Relations Act (Al berta) (1987),
38 DL.R (4") 161 at 224 (S.C.C.); Al ex Couture
Inc. v. A G of Canada (1991), 83 D.L.R (4" 577
at 625-626 (Que. C A)]. Systematic or gross
human rights abuses cannot be described as | awful
obj ect s.

The appell ant concedes that section 2(d) does not protect
association for unl awf ul obj ect s, but contends that the
government of Siad Barre was engaged in numerous activities that
were lawful, including tel ephone and nail services. He further
argues that there is no evidence that, as Deputy Mnister of
Post and Tel ecommunications or of Mning and Water, he engaged
in any unlawful activities.

The respondent contends that the approach taken in Shirdon
with respect to freedom of association 1is correct, as
associ ati ons which pursue unlawful objects are not protected by
section 2(d) of the Charter. The respondent further argues that

paragraph 19(1)(L) does not nmake nenbership in an organization

" A Yamani v. MCI.(F.C.T.D. |MW4557-93, |M2197- 94) Novenber 7,
1995.

8 Shi rdon, supra, footnote 3, p. 17.

2002 CanLll 47110 (I.R.B.)



MALl- 12567

unl awful i n Canada. It only provides for certain consequences
in an inmgration context, therefore, section 2(d) of the
Charter does not apply. The latter argument s rather
probl emati c. Paragraph 19(1)(L) was enacted by Parlianent and
is enforced by the governnment of Canada. The Charter applies to
both institutions. Having regard to the jurisprudence on the
application of the Charter to extradition matters,® it would
appear that inposing sanctions on Convention refugees or
permanent residents in Canada for past association wth
organi zations outside Canada would constitute Canadian action
that would attract scrutiny under section 2(d) of the Charter.
It is, however, unnecessary for this panel to pronounce on this
i ssue, because in Suresh the Suprene Court took the view the
section 2(d) of the Charter does not protect unlawful conduct,
such as that associated with violent activity. In so doing, the
Court rejected the part lawful/part unlawful distinction that
the appellant argues nmakes it acceptable for someone to
associate with a governnent responsible for gross human rights

abuses.

® Schreiber v. Canada (Attorney General), [1998] 1 S.C R 841; R .
Cook, [1998] 2 S.C.R 597.
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[ para 100] Suresh argues that the Mnister's
i ssuance of the certificate under s. 40.1 of the
Immigration Act and the order declaring him a
danger to the security of Canada under s.
53(1)(b) on the ground that he was a nenber of
the LTTE violate his Charter rights of free
expression and free association and cannot be
justified. He points out that he has not been
involved in actual terrorist activity in Canada,
but nerely in fund-raising and support activities
thatmay, in sone part, contribute to the civil
war efforts of Tamls in Sri Lanka. He also
points out that it is not a crimnal offence to
belong to such an organization and that the
government seeks to deport him for sonething that

Canadian citizens my lawfully do wthout
sancti on. He suggests that inclusion of nere
menbership in an organization that has been or
wi |l be i nvol ved in acts of terrorism
unjustifiably limts the freedom of Convention

refugees to express their views on dissident
movenents outside the country, as well as their
freedom to associate with other people in Canada
who cone from simlar backgrounds. He points out
that the alleged terrorist organizations he was
found to have been a nenber of are engaged in
many positive endeavours to inprove the |ives of
people in Canada and are not involved in violence
here.

[ para 101] The governnent, for its part,
argues that support of organizations that have
engaged in or nmay assist terrorism is not

constitutionally pr ot ect ed expressi on or
associ ati on. It argues that constitutional
rights cannot be extended to inflict harm on
ot hers. This is so, in the governnent's
subm ssion, even though many of the activities of
the organi zation may be |audabl e. Accordi ngly,
it says, ss. 2(b) and 2(d) of the Charter do not
apply. [paral04] At this point, an anbiguity
in the conbination of ss. 53 and 19 ari ses. I's

the class of persons designated by the reference
to s. 19 those persons who at entry were or had
been associated with terrorist acts or nenbers of
terrorist organizations? O was Parlianent's
intention to include those who after entry
comitted terrorist acts or were nenbers of
terrorist organizations? The Mnister interprets
s. 19, as incorporated into s. 53, as including
conduct of refugees after entry.

[ para 105] W do not find it necessary to
resolve this anbiguity, as in our opinion on
either interpretation, s. 19 as incorporated into
s. 53 does not breach the rights of free
expression and associ ati on guaranteed by ss. 2(b)

and (d) of the Charter. If s. 19, as used in s.
53, is interpreted as referring only to conduct
prior to the point of entry, no constitutional
probl em ari ses. On the other hand, if it is
interpreted as referring to post-entry conduct,
we are satisfied that the conduct caught by the
section, interpreted properly by the Mnister,
fails to attract consti tutional protection
because it would be conduct associated wth
violent activity.

MALl- 12567

2002 CanLll 47110 (I.R.B.)



MALl- 12567
10

Applying the reasoning above, paragraph 19(1)(L) does not

engage or offend section 2(d) of the Charter.

Section 15 of the Charter: Equal treatnent under the |aw.
The appellant argues that paragraphs 19(1)(L) and 19(1.1)

of the Immigration Act draw a fornmal distinction between senior

officials of governnments that have been designated by the
M nister and senior officials of non-designated governnents.
Many non-desi gnated governnents, such as the reginme of Mengistu
Haile Mariam of Ethiopia (1977-1978), are also responsible for
gross and systematic human rights violation but have not been
designated by the Mnister. Thus, the appellant contends, he is
treated differently from a Deputy Mnister who served the
Mengi stu governnent and that the differential treatnent is based
on his nationality, an enunerated ground under section 15 of the
Charter. The appellant submits that it would be a rare care
where differential treatnent on an enunerated or anal ogous
ground woul d not be discrimnatory, and this is not one of those
rare cases.

In Law, *° the Supreme Court of Canada provided the follow ng
guidance with respect to analyzing clains of discrimnation

under section 15 of the Charter:

[a] court that is called upon to determine a discrimnation
claim under section 15(1) should nmake the followi ng three
broad inquiries:

A Does the inpugned law (a) draw a formnal
di stinction between the claimant and others on
t he basi s of one or nor e per sonal

characteristics, or (b) fail to take into account
the claimant’s already disadvantaged position
wi thin Canadi an soci ety resulting in
substantively differential treatnent between the
claimant and others on the basis of one or nore
personal characteristics?

10 |aw v. Canada (ME.I.) (1999), 170 D.L.R (4" 1 (S.C.C.), p.19
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B. Is the claimant subject to differential
treatnent based on one or nore enunerated and
anal ogous grounds? and

C. Does the differential treatnment discrimnate,
by inposing a burden wupon or wthholding a
benefit from the claimant in a manner which
reflects t he st er eot ypi cal application of
presumed group or personal characteristics, or
whi ch ot herwi se has the effect of perpetuating or
pronmoting the view that the individual is |ess
capable or worthy of recognition or value as a
human being or as a nenber of Canadian society,
equally deserving of concern, r espect, and
consi deration? The second and third enquiries
are concerned wth whether the differential
t r eat ment constitutes discrimnation in the
substantive sense intended by s. 15(1).

It may very well be that the Mnister can designate sone
governments other than those on the current designated |ist as
governnents described in paragraph 19(1)(L). However ,
paragraph 19(1) (L) does not draw a distinction on the basis of
nationality. It only catches senior officials in the service of
a governnment that is or was engaged in terrorism systematic and
gross human rights, or crinmes against humanity, irrespective of
their nationality. Senior officials of governments currently
designated nmay be Afghani, Bosnian Serb, Iranian, Haitian,
Rwandan, for exanple.'' Designating a governnent under paragraph
19(1) (L) requires in depth research of the human rights record
of proposed nations and consultations wthin the Canadian
government . !> The process necessarily takes tine. There is no
evidence that the reginme of Siad Barre was not properly
designated as governnent responsible for systematic and gross
human rights abuses or that the designation process s

arbitrary. That other regines can also fit that description

M Exhibit A2, Ctizenship and Inmmgration Canada, Qper ati ons

Menorandum “War Crinmes and Crines Against Humanity: Designated regi mes under
Section 19(1)(L) of the Immgration Act,” April 10, 2001, p. 2, Exhibit A
referred to in the affidavit of Laila Dem rdache.

2 I pid.
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does not transform the distinctions drawn in paragraph 19(1)(L)
into one based on nationality.

Furthernore, the purpose of section 15(1) of the Charter is
to prevent the violation of human dignity and freedom through
the inposition of disadvantage, stereotyping or prejudice. Wth
its focus on senior officials in the service of particular Kkinds
of governnments, paragraph 19(1)(L) does not inpose stereotypes
on Somalis or suggest that they are | ess worthy of recognition.

For the reasons above the panel finds that paragraph
19(1) (L) does not offend section 15 of the Charter. Havi ng
found no breach of the appellant’s Charter rights it 1is
unnecessary to discuss section 1 of the Charter.

The appellant did not dispute that he was a senior nenber
of the public service [paragraph 19(1.1)(d)] of the governnent
of Siad Barre, a designated regine. Thus, the panel finds the
deportation order valid in | aw

Accordingly, the appeal pursuant to section 70(3)(a) of the

Act is dismssed.

ORDER

The Immgration Appeal Division orders that the appeal be

di smi ssed. The renoval order nmade the 4th day of Decenber, 2001,

is in accordance with the | aw

“Egya Sangnuah”

Egya Sangnuah

DATED at Toronto this 21st day of June , 2002.
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You have the right under ss. 82.1(1) of the Inmmigration Act to apply for a
judicial review of this decision, with | eave of a judge of the Federal Court -
Trial Division. You may wi sh to consult with counsel imediately as your tine
for applying for leave is limted under that section.
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