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COUNTERSTATEM ENT OF 
QUESTI ON PRESENTED

  Whether  Totten v. Uni ted States, 92 U.S. 105 (2 Ot to) 
(1875), empowers the Execut ive in a case present ing 
colorable const i tut ional claims to depr ive cour ts of subject  
mat ter  jur isdict ion and to ci rcumvent  the requirements of 
the state secrets pr ivi lege and the procedural safeguards 
of Reynolds v. Uni ted States, 345 U.S. 1 (1953), based 
solely on the Execut ive’s uni lateral and conclusory asser-
t ion that  disclosure of state secrets is inevitable. 
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STATEM ENT 

  Pet i t ioners rely on Totten v. Uni ted States, 92 U.S. 105 
(2 Ot to) (1875), for  the proposit ion that  the judiciary has 
no subject  mat ter  jur isdict ion to hear  any case present ing 
colorable const i tut ional claims i f the case touches upon 
nat ional secur i ty issues and that  upon the Execut ive’s 
request , and without  the exercise of any judicial  discre-
t ion, such a case must  be summar i ly dismissed. 

  The Ninth Circui t  held that  Totten does not  require 
immediate dismissal of the Does’ case and the case is 
governed by the state secrets pr ivi lege, “a separate aspect  
of the decision in Totten that  has evolved into a wel l-
ar t iculated body of law addressing si tuat ions in which 
secur i ty interests preclude the revelat ions of factual  
mat ter  in cour t .” (App. 18a.) The panel observed that  in 
the more than 125 years since Totten, the “const i tut ional 
protect ion of the r ight  to due process of law has developed 
into an assurance in most  instances of some fair  proce-
dure, secret  or  open, judicial  or  administ rat ive, before 
governmental depr ivat ion of l iber ty or  proper ty becomes 
final.” (Id.)

  The Ninth Circuit  rel ied on Uni ted States v. Reynolds, 
345 U.S. 1 (1953), the landmark state secrets case in 
which this Cour t  held that  i t  is the responsibi l i ty of the 
judiciary to determine the val idi ty of any claim of state 
secrets pr ivi lege. The procedures governing this determi-
nat ion have been ar t iculated by this Cour t . While cour ts 
examining the claim of pr ivi lege proper ly give great  
weight  to the Execut ive’s posit ion, i t  remains a judicial  
funct ion to determine what  evidence must  be excluded to 
protect  nat ional secur i ty and whether  the case can go 
forward on some basis. 
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  The Ninth Circuit  also rel ied on Webster  v. Doe, 486
U.S. 592, 603 (1988), a case involving claims by a cover t  
Cent ral  I ntel l igence Agency employee, where this Cour t  
confirmed the appl icabi l i ty of the state secrets pr ivi lege to 
cases involving the CIA and i ts cover t  act ivi t ies and noted 
that  a “ser ious const i tut ional quest ion” would ar ise i f 
considerat ion of the Does’ const i tut ional claims were 
foreclosed. This Cour t  refused to dismiss summar i ly the 
Webster  plaint i ff ’s claims against  the CIA and instead 
inst ructed that  “the Dist r ict  Cour t  has the lat i tude to 
cont rol  any discovery process which may be inst i tuted so 
as to balance respondent ’s need for  access to proof which 
would suppor t  a colorable const i tut ional claim against  the 
ext raordinary needs of the CIA for  confident ial i ty and the 
protect ion of i ts methods, sources and mission.” 486 U.S. 
at  604. 

  The Ninth Circuit  acknowledged “that  i t  could very 
wel l  turn out , after  fur ther  dist r ict  cour t  proceedings, that  
the Does wi l l  st i l l  be left  without  redress even i f every-
thing they al lege is t rue” because when the “government  
asser ts that  the interests of individuals otherwise subject  
to redress must  give way to nat ional secur i ty interests for  
the larger  publ ic good, the result  can end in a balance 
t ipped toward the greater  good, with the result ing unfair -
ness to the individual l i t igants as the acknowledged 
corol lary.” (App. 18a.-19a.) The Ninth Circuit ’s decision is 
conservat ive, respects nat ional secur i ty and breaks no new 
ground.

  1. Respondents, John and Jane Doe, seek in this 
act ion to compel the CIA to provide a procedural ly fair  
internal hear ing and apply substant ive law to their  claims 
for  financial  assistance and personal secur i ty, al l  within 
the secure confines of the CIA. To achieve this, as the 
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dist r ict  cour t  found, i t  is not  necessary to l i t igate in the 
dist r ict  cour t  the classified detai ls of their  espionage 
act ivi t ies.

  2. The Does and their  counsel have taken extensive 
precaut ions to prevent  disclosure of any classified infor -
mat ion. I n addit ion to using pseudonyms and excluding 
any ident i fying detai l  in their  cour t  fi l ings, the Does’ 
counsel have CIA secur i ty clearances and the CIA has 
reviewed and approved for  publ ic fi l ing the complaint  and 
al l  other  documents pr ior  to fi l ing in this case, including 
this response to the Pet i t ion for  Wr it  of Cer t iorar i . (App. 
22a.-23a.)

  3. John and Jane Doe, former  Cold War defectors 
who were coerced by the CIA into being intel l igence 
sources and who now are U.S. ci t izens, br ing const i tu-
t ional claims involving violat ions of proper ty and l iber ty 
interests under  the Fifth Amendment  of the Const i tut ion. 
John Doe was a high-ranking diplomat  for  a count ry 
considered an enemy of the United States dur ing the Cold 
War. While John Doe and his wife were posted on diplo-
mat ic mission in a third count ry, they approached a person 
at tached to the U.S. embassy and requested assistance in 
defect ing to the United States. The Does had no interest  in 
conduct ing espionage. CIA agents intervened, taking the 
Does to a CIA safe house where they were held for  near ly 
12 hours, t ime sufficient  to create ext reme danger  of 
exposure i f they returned to their  embassy. The CIA 
officers employed int imidation and coercion to cause the 
Does to remain at their diplomatic post and conduct espio-
nage for the United States for a period of t ime. The CIA 
officers stated that after this period the Agency would 
arrange for travel to the United States and ensure financial 
and personal secur i ty for  l i fe. The CIA officers professed 
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t hat  such suppor t  was “r equi r ed by law.” As wi t h any 
agent  r ecr ui tment  at  t his level , t he t erms of r ecrui t -
ment  and commi t ment s made wer e appr oved at  t he 
highest  level  of aut hor i t y at  t he CI A. (R.App. 1-3, ¶¶ 2-
4; 21-23)1

  The Agency pressured the Does into under tak ing 
espionage that  would vi r tual ly guarantee that  t hei r  
act ivi t ies would become known to t he fi r st  nat ion, 
put t ing them at  l i felong r isk  of retal iat ion, including 
assassinat ion. Bel ieving they had no choice, the Does 
complied with the CIA’s demands for  progressively more 
dangerous act ivi t ies. (R.App. 3, ¶¶ 5-6) 

  The Does were eventual ly brought  to the United 
States and provided new ident i t ies and backgrounds by 
the Agency. The Agency offered to “ret i re” the Does, but  
the Does desired to work and become integrated into 
Amer ican society. The Agency provided health care, 
language t raining, educat ional suppor t  and assistance in 
finding employment . The Agency cont inuously assured the 
Does, at  the t ime of recruitment , dur ing their  espionage 
missions and for  years after  reset t lement  in the United 
States that  the Agency would provide a “safety net ” for  
l i fe, stat ing that  this was “required by law” and by the fact  
that  the Does had “PL-110 status.”2 As soon as permit ted 
by law, the Does became U.S. ci t izens. (R.App. 1-4) 

1 “R.App.” refers to the separately bound appendix submit ted by 
Respondents with this response to the Pet i t ion for  Wr it  of Cer t iorar i . 

2 The CIA administers a program refer red to as “PL-110” that  
involves (a) br inging into the United States defectors and cer tain other  
“essent ial  al iens” outside normal immigrat ion procedures and (b) the 

(Cont inued on fol lowing page) 
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  With the Agency’s substant ial  assistance, John Doe 
found employment . (R.App. 4, ¶ 8) I n 1997, John Doe lost  
his job. Pursuant  to prescr ibed procedures, the Does 
contacted the CIA and requested assistance. They received 
no response for  near ly four  months. When a response did 
come, the Agency’s let ter  expressed grat i tude and respect  
for  past  services to the United States but  indicated regret  
that  no funds were avai lable due to “budget  const raints.” 
(R.App. 6, ¶ 15) No other  reason was given for  not  assist -
ing the Does. 

  John Doe’s effor ts to find new employment  were 
l imited by his age and his secur i ty ar rangements with the 
Agency that  required him to use the false name and 
background created by the Agency. The Agency, however, 
refused to assist , as i t  had assisted in the past , by talking 
with senior  management  of potent ial  employers to mit i -
gate the problems presented by John Doe’s si tuat ion, 
including his false credent ials. (R.App. 6) 

  When fur ther  at tempts at  obtaining Agency assistance 
fai led, the Does sought  legal representat ion. (R.App. 6, 
¶ 16) The Agency subsequent ly granted the Does’ counsel 
secur i ty clearances to represent  the Does. (R.App. 18, ¶ 2) 
I n 1997, an Agency representat ive explained that  the 
Agency’s refusal to provide fur ther  benefi ts was based on 
i ts after-the-fact , subject ive evaluat ion of the services 
per formed (with no ment ion of the previously ci ted “budget  
const raints”), that  the Agency had determined that  the 
benefi ts previously provided were “adequate” for  the 

provision of assistance and secur i ty to these people. (R.App. 24-31; 137-
146; App. 3a.) 
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“services rendered,” and that  the Does would receive 
nothing fur ther. The Agency representat ive advised that  
the Does could “appeal” the decision to the Director  of 
Cent ral  I ntel l igence (“DCI ”). (R.App. 18-19) 

  Pursuant  to these cursory inst ruct ions, the Does 
prepared an appeal based on the “value of the services 
per formed.” I n connect ion with this effor t , the Does’ 
counsel repeatedly requested from the Agency copies of 
regulat ions governing the appeal process, the PL-110 
program and access to records potent ial ly relevant  to this 
mat ter  that  were classified within the level of secur i ty 
clearances granted the Does’ counsel. These requests were 
ignored or  denied. (R.App. 18-20) 

  Notwithstanding these obstacles, the Does fi led their  
appeal to the DCI . Subsequent ly, Agency counsel oral ly 
advised the Does’ counsel that  the Deputy Director  of 
Operat ions (not  the DCI ) had denied the appeal. Agency 
counsel advised that  a fur ther  appeal was possible to the 
Helms Panel, a panel of former  Agency officials. Confused 
about  the appeal process given the inconsistent  and 
cont radictory oral informat ion provided by the Agency, the 
Does again requested copies of the regulat ions or  rules 
governing appeals and wr i t ten confirmat ion of the 
Agency’s appeal determinat ion. Both requests were ig-
nored. (Id.)

  The Does pursued an appeal to the Helms Panel, 
again request ing access to documents, persons and copies 
of per t inent  regulat ions governing appeal. (R.App. 21) Al l  
requests were denied or  ignored. The Helms Panel review 
thus proceeded without  par t icipat ion by the Does, other  
than the wr i t ten appeal statement , which the Does later  
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learned was directed to the wrong issues because of 
misinformat ion provided by the CIA. 

  Agency counsel subsequent ly told the Does’ counsel 
oral ly that  the DCI  had determined, based on the Helms 
Panel recommendat ion, that  the Agency should provide 
cer tain benefi ts to the Does for  no more than one year, and 
nothing thereafter. (R.App. 22) 

  Agency counsel subsequent ly advised that  in order  to 
accept  the benefi ts of the DCI ’s decision, the Does would 
have to execute complete releases. The Does’ counsel 
requested clar i ficat ion of whether  the appeal process, 
including the DCI ’s decision, was an adjudicat ion of the 
Does’ r ights, and i f so, how i t  could be predicated on a 
demand for  a release. The Agency did not  respond. (Id.) 
The addit ional benefi ts were not  provided. 

  When the Does’ counsel stated to the Agency that  i ts 
fai lure to provide a fair  process and apply accepted legal  
pr inciples left  the Does with no other  opt ion than to go to 
cour t , the Agency lawyer ’s response was “how are you 
going to get  around Totten?” 

  Having exhausted the only administ rat ive process 
they were given, the Does fi led suit  in the dist r ict  cour t  
al leging violat ions of their  substant ive and procedural due 
process r ights, based both on proper ty and l iber ty inter -
ests, and seeking by way of declaratory rel ief, mandamus 
and injunct ion a const i tut ional ly adequate internal CIA 
process, including a declarat ion that  the CIA is required to 
fol low substant ive law. (App. 117a.-142a.) 

  4. Defendants moved to dismiss under  Fed. R. Civ. 
P. 12(b)(1) and (6). The dist r ict  cour t  denied the mot ion, 
finding that  “l i t igat ion of plaint i ffs’ claims wi l l  not  require 
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publ ic revelat ion of the defendants’ intel l igence gather ing 
methods,” not ing the Supreme Cour t ’s determinat ion in 
Webster  that  “the Dist r ict  Cour t  has the lat i tude to cont rol  
any discovery process which may be inst i tuted so as to 
balance [plaint i ffs’] need for  access to proof which would 
suppor t  a colorable const i tut ional claim against  the 
ext raordinary needs of the CIA for  confident ial i ty and the 
protect ion of i ts methods, sources, and mission.” (App. 
106a.-107a.) The dist r ict  cour t  fur ther  observed that  
defendants have reviewed and approved for  publ ic fi l ing 
al l  papers and that  “defendants may request  leave to 
submit  mater ials in this mat ter  under  seal or  in camera,
or  may asser t  the state secrets pr ivi lege recognized in 
Uni ted States v. Reynolds, 345 U.S. 1, 7-8 (1953).” (App. 
107a.) The dist r ict  cour t  also found that  “the publ ic inter -
est  wi l l  not  be harmed” because the cour t  “understands 
the need for  confident ial i ty and has the power  to al low 
mot ions to be fi led under  seal and heard in closed hear-
ings.” (App. 93a.) 

  Defendants then fi led a Mot ion for  Summary Judg-
ment  or  Alternat ively a Renewed Mot ion to Dismiss. 
Having feigned ignorance about  a “PL-110 program” in 
their  fi rst  mot ion, in their  second mot ion defendants 
admit ted the existence of a program for  reset t lees3 “com-
monly known” as “PL-110” and the existence of regulat ions 
governing i t . (App. 87a.-88a.) Defendants’ mot ion rel ied on 
a declarat ion by a mid-level Agency official  (Wil l iam 
McNair, an “Informat ion Control  Officer ”), who offered 
his legal conclusion that  appl icable regulat ions – which 

3 Reset t lees is the word used by the CIA for  defectors. (R.App. 61-
110, t rans. pp. 15-84, t rans. p. 19) 
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had not  been provided to the Does or  to the cour t  – pro-
vided plaint i ffs no r ights.4 The Does then sought  produc-
t ion under  Fed. R. Civ. P. 34 of the regulat ions referenced 
in the McNair  declarat ion and noted his deposit ion. The 
Agency produced a redacted version of self-selected PL-110 
regulat ions and made Mr. McNair  avai lable for  deposit ion. 
The results of this l imited discovery, al l  accomplished 
without  the asser t ion of the state secrets pr ivi lege by 
Pet i t ioners, establ ish that  PL-110 regulat ions provide that  
the “safety and secur i ty” of reset t lees are the “cont inuing 
obl igat ion of the CIA” and provide for  cont inued financial  
assistance after  reset t lees obtain U.S. ci t izenship, and for  
l i fe, i f appropr iate, due to age, heal th or  financial  need
(R.App. 139; 145), and that  the standard for  obtaining 
benefi ts under  the PL-110 program is not the “value of 
services” standard the CIA had oral ly advised the Does 
appl ied to their  administ rat ive appeal. (R.App. 19) 

  Mr. McNair  also test i fied that  he was involved on 
behalf of the CIA in judicial  proceedings involving classi-
fied informat ion on a regular  basis. (R.App. 68-71) 

  The dist r ict  cour t  denied defendants’ second mot ion, 
not ing that  

[i ]n their  fi rst  mot ion to dismiss, defendants 
claimed not  to know what  PL-110 was. Now, they 
acknowledge not  only the existence of PL-110, 
but  also the existence of CIA internal regulat ions 
concerning the PL-110 program and the financial  

4 Plaint i ffs moved to st r ike (R.App. 33-38) and the dist r ict  cour t  
disregarded the legal conclusions (App. 88a. n.6). Respondents object  
here on the same grounds as in their  mot ion to st r ike in the dist r ict  
cour t .
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benefi ts accorded to defectors. . . . Defendants’ 
ini t ial  denial  of knowledge of PL-110, fol lowed by 
their  subsequent  acknowledgment  of PL-110 and 
related regulat ions, weaken their  credibi l i ty. 

(App. 87a.-88a.) 

  5. The Ninth Circuit  affi rmed in a 2-1 decision. The 
major i ty concluded that  Totten does not  require immediate 
dismissal of this case and that , instead, the case is gov-
erned by the state secrets pr ivi lege. (App. 27a., 39a.) The
major i ty fur ther  acknowledged that  i t  could wel l  be that , 
“after  fur ther  dist r ict  cour t  proceedings, the Does wi l l  be 
left  without  redress even i f everything they al lege is t rue.” 
(Id.) The cour t  observed that  because the “net  result  of 
refusing to adjudicate the Does’ claims is to sacr i fice their  
asser ted const i tut ional interests to the secur i ty of the 
nat ion as a whole, both the government  and the cour ts 
need to consider  discretely, rather  than by formula, 
whether  this is a case in which there is simply no accept -
able al ternat ive to that  sacr i fice.” (App. 19a.) As such, the 
major i ty opinion noted that  “[s]tate secrets pr ivi lege law 
prescr ibes that  cour ts must  be sure that  claims of para-
mount  nat ional secur i ty interest  are presented in the 
manner  that  has been devised best  to assure their  val idi ty 
and must  consider  whether  there are al ternat ives to 
out r ight  dismissal that  could provide whatever  assurances 
of secrecy are necessary” and concluding that  “counter-
weight  role has been reserved to the judiciary [and the 
judiciary] must  ful fi l l  i t  with precision and care, lest  we 
encourage both Execut ive overreaching and a corrosive 
appearance of inequitable t reatment  of those who have 
under taken great  r isks to help our  nat ion, an appearance 
that  could i tself have long-run nat ional secur i ty impl ica-
t ions.” (Id.)
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6. The Ninth Circuit  denied defendants’ mot ion for  
rehear ing or  al ternat ively for  rehear ing en banc. Wr it ing 
in dissent , Judge Kleinfeld observed that  “I  hope the Does’ 
account  is fict ional (though I  do not  int imate that  i t  is, 
having no knowledge). L i t t le could be worse for  our  abi l i ty 
to engage spies than insecur i ty about  whether  they wi l l  
get  what  was promised to them. I f what  the Does al lege is 
t rue, a ser ious injust ice has been done to them, and the 
injust ice to them is ser iously harmful to the long-term 
secur i ty interests of the United States.”5 (App. 75a.) 

--------------------------------- ̈  --------------------------------- 

REASONS FOR DENYI NG TH E PETI T I ON 

  The Ninth Circuit ’s decision to let  the case proceed in 
the dist r ict  cour t  respects nat ional secur i ty concerns and 
the CIA’s interest  in protect ing i ts sources and methods. 
The decision is rooted in cont rol l ing law from this Cour t  in 
Reynolds and Webster  and requires the dist r ict  cour t  to 

5 The ser ious injust ice Judge Kleinfeld noted has been aggravated 
by the almost  five-year  delay since the complaint  was fi led, with no 
oppor tunity for  the Does to address the mer i ts of their  case, notwith-
standing the showing of ext reme hardship made in the dist r ict  cour t  
(R.App. 1-10) and the Ninth Circuit ’s order  expedit ing the appeal 
(R.App. 39). Adding to this injust ice is the fact  that  i f the Does had not  
located counsel to handle their  case pro bono (at  a cost  so far  of over  
$1.6 mil l ion), they would have had no way to pursue this case given the 
resistance by Pet i t ioners to providing them a fair  hear ing. Access to 
just ice should not  be so delayed or  so cost ly, par t icular ly where const i-
tut ional l iber ty and proper ty interests are involved. Respondents note 
fur ther  that  Pet i t ioners’ argument  regarding recourse to the CIA’s 
Inspector  General to address Respondents’ claims (Pet i t ion at  12) is not  
suppor ted by the record and, in this case at  least , is not  accurate. 
Respondents have asked Pet i t ioners to withdraw their  argument . 
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balance the interests of the Does for  a forum to consider  
their  const i tut ional claims with the Agency’s impor tant  
interests. The Ninth Circuit  t reatment  of Totten is consis-
tent  with the t reatment  given Totten by al l  circuit  cour ts, 
including Guong v. Uni ted States, 860 F.2d 1063 (Fed. Cir. 
1988), which Pet i t ioners misread. Totten is not  jur isdic-
t ional, rather  i t  is a par t  of the state secrets pr ivi lege. 
Pet i t ioners’ interpretat ion of Totten would depr ive the 
Does of a forum for  their  const i tut ional claims and thus 
direct ly confl icts with the holding of this Cour t  in Webster
that  such a jur isdict ional bar  would raise grave const i tu-
t ional quest ions. 

I . TOTTEN I S PART OF TH E STATE SECRETS 
PRI VI L EGE AND I S NOT A J URI SDI CTI ONAL  
BAR TO CASES TOUCH I NG ON TH E CI A’S 
COVERT I NTEL L I GENCE ACTI VI TI ES 

  Judicial  discussion of Totten in the century and a 
quar ter  since i t  was decided makes clear  that  Totten is not  
a jur isdict ional bar. See, e.g., Zuckerbraun v. Gen. Dynam-
ics Corp., 935 F.2d 544, 546 (2d Cir. 1991). Totten is recog-
nized as an ear ly kernel of the state secrets pr ivi lege (or  of 
i ts broader  family, Execut ive pr ivi lege). See, e.g., Rubin v. 
Uni ted States ex rel . I ndep. Counsel , 119 S. Ct . 461, 462 
(1998) (dissent  from denial  of cer t iorar i , discussing abi l i ty 
of cour ts to recognize “new pr ivi leges,” ci t ing Totten as 
example for  “state secrets pr ivi lege” (Breyer, J., dissent -
ing)); In re Sealed Case, 121 F.3d 729, 736 (D.C. Cir. 1997) 
(en banc) (discussing history of Execut ive pr ivi lege, ci t ing 
Totten as “ear ly” rul ing that  Execut ive may withhold state 
secrets); Zweibon v. Mi tchel l , 516 F.2d 594, 625 &  n.80 
(D.C. Cir. 1975) (en banc) (descr ibing Totten as “fore-
shadow[ing]” the “evidentiary pr ivi lege of the Execut ive 
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Branch with respect  to product ion of documents whose 
publ icat ion could endanger  mil i tary or  diplomat ic secrets” 
(emphasis added)). 

A. Reynol ds Tr eat s Tot ten  as Par t  of  t he St at e 
Secr et s Pr i v i l ege 

  The Ninth Circuit  cor rect ly held that  Totten is an 
ear ly expression of the evident iary state secrets pr ivi lege. 
(App. 25a.) More than a century of legal development  
demonst rates that  the pol icies discussed in Totten have 
been incorporated into the pr ivi lege and are subject  to the 
procedures under  which the pr ivi lege is now governed. In 
1953, some 77 years after  Totten, this Cour t  in Reynolds
recognized that  “[j]udicial  exper ience with the pr ivi lege . . . 
has been l imited,” 345 U.S. at  7, but  noted that  the “pr ivi-
lege against  reveal ing mil i tary secrets . . . is wel l  estab-
l ished in the law of evidence,” suppor t ing this conclusion 
with ci tat ion to a number  of cases, fi rst  among which was 
Totten, id. at  6-7 &  n.11. 

  This Cour t  held in Reynolds that  Totten sets for th a 
pr ivi lege rather  than a jur isdict ional bar  and that  i t  
represents one ext reme of the pr ivi lege’s appl icat ion. 
Discussing the operat ion of the pr ivi lege, this Cour t  ci ted 
Totten for  the proposit ion that  “the claim of pr ivi lege
should not  be l ight ly accepted, but  even the most  compel-
l ing necessity cannot  overcome the claim of pr ivi lege i f the 
cour t  is ul t imately sat isfied that  mi l i tary secrets are at  
stake.” Id. at  11 &  n.26 (emphasis added) (ci t ing Totten). 
Under Reynolds, the cour t has ult imate responsibi l i ty for  
determining whether  “i t  [is] obvious” that  the “act ion 
should never  prevai l  over  the pr ivi lege.” I d. at  11 n.26. 
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B. Th i s Cour t ’s Deci si on  i n  Wei nber ger  Does 
Not  Suppor t  Pet i t i oner s’ Posi t i on  on  Tot ten  

Pet i t ioners’ rel iance on Weinberger  v. Cathol ic Action 
of Haw./ Peace Educ. Project, 454 U.S. 139 (1981), is 
misplaced. In Weinberger , plaint i ffs sought  an injunct ion 
to block const ruct ion of a nuclear  weapons storage faci l i ty 
unt i l  the Navy issued an Environmental Impact  State-
ment  (“EIS”). This Cour t  held that  the Navy was not  
required to prepare a “hypothet ical” EIS because there 
was no statutory basis for  such a requirement and because 
Congress had expressly l imited statutory disclosure 
requirements to exclude classified informat ion. The case 
was decided on the grounds that  Congress had determined 
statutor i ly what  informat ion could be released, not  by 
appl icat ion of Totten. The passing ci tat ion to Totten was 
not  the foundat ion of the decision, a point  noted by the 
concurrence, and merely reflected the pol icy determinat ion 
already made by Congress. Weinberger , 454 U.S. at  149. 

  The Ninth Circui t  panel in the case at  bar  noted the 
dist inct ion between an expl ici t  statutory exempt ion of the 
Freedom of Informat ion Act , which was the basis for  the 
decision in Weinberger , and the state secrets pr ivi lege, 
which is governed solely by judge-made law. (App. 28a.) 
The panel opinion considered the reference by the 
Weinberger  cour t  to Totten as an “explanat ion, by analogy, 
concerning why the Nat ional Environmental Pol icy Act  
(‘NEPA’) inquiry could not  go forward in the cour t ” and 
noted that  the opinion also referenced Reynolds in the 
same context  as the “seminal state secrets pr ivi lege case.” 
(App. 28a.-29a.) 
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C. The Ci r cu i t  Cour t s Tr eat  Tot ten  as Par t  of  
t he St at e Secr et s Pr i v i l ege 

  1. Pet i t ioners fai l  to ci te one circuit  cour t  opinion 
holding that  Totten is jur isdict ional. The Federal Circuit  in 
Monarch Assurance P.L.C. v. Uni ted States, 244 F.3d 1356 
(Fed. Cir. 2001), rejected the Execut ive’s at tempt  to 
t ransform Totten into a jur isdict ional bar. Monarch in-
volved a cont ract  debt  that  evolved out  of a loan to an 
al leged CIA operat ive to fund cer tain cover t  act ivi t ies in 
Europe. When the loan was not  repaid, Monarch sued the 
al leged CIA agent  and obtained a judgment  in the Engl ish 
cour ts. Unable to col lect  the judgment , Monarch brought  
suit  in the United States Cour t  of Federal Claims against  
the United States al leging breach of cont ract  and a tak-
ings claim under  the Fifth Amendment . The government  
moved to dismiss, arguing that  under  Totten the cour t  
could not  enter tain a suit  al leging a breach of cont ract  
involving secret  CIA act ions. Monarch, 244 F.3d at  1358. 
The t r ial  cour t  denied the mot ion and the Federal Circuit  
affi rmed. In recount ing the events in the t r ial  cour t , the 
appeals cour t  stated “[T]he quest ion then is whether  the 
plaint i ff, without  such discovery, can make a pr ima facie 
case that  i t  is ent i t led to rel ief on i ts claim.” Id. at  1359.
The Federal Circuit  fur ther  recounted with approval the 
t r ial  cour t ’s point  “that  the Government ’s successful 
invocat ion of the state secrets pr ivi lege may very wel l  
prevent  plaint i ffs from making the necessary showing [of a 
pr ima facie case], but  . . . i t  is at  least  possible that  
through discovery plaint i ffs may be able to gather  unpr ivi-
leged informat ion that , when combined with their  other  
evidence, is sufficient  to establ ish a pr ima facie case . . . . ” 
I d. at  1360 (internal quotat ion marks and ci tat ions omit -
ted).
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  The Federal Circuit  did not  reach a di fferent  result  in 
the ear l ier  case of Guong. That  case did not  hold that  i t  is 
the Executive that  decides i f i t  is “inevitable” that  state 
secrets wi l l  be disclosed i f a case goes forward as Pet i t ion-
ers maintain. While this is the interpretat ion rout inely 
given Guong by the Execut ive, the opinion does not  say 
this. I ndeed, in Guong the cour t determined that  the case 
could not  proceed without  inevitably result ing in disclo-
sure of classified informat ion, al though i t  did so without  
insist ing on the formali t ies of the state secrets pr ivi lege, 
because in the cour t’s view, formal asser t ion of the pr ivi-
lege would not  al ter  the cour t’s conclusion. 860 F.2d at  
1067-68. By cont rast  here, the dist r ict  cour t  specifical ly 
found that  i t  is not inevitable that  proof of the Does’ claim 
wi l l  require publ ic revelat ion of secret  informat ion. (App. 
106a.) The Ninth Circuit  panel agreed. (App. 35a.-38a.) (“i t  
is not  self-evident  that  the Does, in order  to establ ish 
[their ] relat ionship [with the CIA], wi l l  need to jeopardize 
state secrets”).6

6 Pet i t ioners offered no evidence to suppor t  the content ion that  
disclosure of state secrets was inevitable other  than conjecture. I ndeed, 
according to Mr. McNair ’s test imony at  deposit ion, his unclassified 
declarat ion submit ted by Pet i t ioners (App. 143a.-148a.) was drafted by 
CIA lawyers working off “boi lerplate,” and Mr. McNair  was unable to 
ident i fy what  par t  of the declarat ion was his test imony and what  par t  
the lawyers’ (R.App. 90-91). Fur ther, Mr. McNair  test i fied that  he 
regular ly par t icipates in administ rat ive and judicial  hear ings and t r ials 
involving classified informat ion. (R.App. 68-71). Dur ing Mr. McNair ’s 
deposit ion, which occurred after  the fi l ing of Pet i t ioners’ second mot ion 
to dismiss in the dist r ict  cour t , Pet i t ioners’ counsel specifical ly noted 
that  they had not  asser ted the state secrets pr ivi lege. (R.App. 120) (CIA 
at torney Daniel Pines: “We are not  asser t ing a States Secrets Pr ivi lege 
through that  sentence [of Mr. McNair ’s declarat ion]” and in response to 
respondents’ counsel ’s fol low-up quest ion, Assistant  United States 

(Cont inued on fol lowing page) 
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  The concurrence in Guong makes the point  that  “[i ]n 
applying Totten as precedent  today . . . I  bel ieve one must  
consider  . . . the state secret  pr ivi lege.” Guong, 860 F.2d at  
1068 (Nichols, J., concurr ing). Al though the Pet i t ioners 
ci te Guong for  the proposit ion of automat ic dismissal for  
al l  cases involving spies, the opinion does not  suppor t  that  
conclusion.

  Fur ther  demonst rat ing Pet i t ioners’ misreading of 
Guong is Ai r -Sea Forwarders, Inc. v. Uni ted States, 166 
F.3d 1170 (Fed. Cir. 1999). I n Ai r -Sea, the Federal Circuit  
expressly decl ined to affi rm the lower  cour t ’s dismissal of a 
breach of cont ract  claim against  the CIA on the ground 
rel ied on below – that  i t  was barred by Totten. Instead, i t  
affi rmed on the ground that  plaint i ff ’s claim was barred 
by a pr ior  set t lement . I d. at  1172. By so rul ing on the 
mer i ts of the cont ract  issue, the Ai r -Sea cour t  made clear 
that  i t  did not  consider  Totten jur isdict ional. See also
McDonnel l  Douglas Corp. v. Uni ted States, 323 F.3d 1006, 
1021 (Fed. Cir. 2003) (discussing Totten in context  of state 
secrets pr ivi lege).

2. In Cl i ft v. Uni ted States, 597 F.2d 826 (2d Cir. 
1979), the appeals cour t  rejected the government ’s Totten
argument , concluding that  the dist r ict  cour t  “acted too 
precipi tately in dismissing the complaint ,” based on 
Totten, id. at  827, and held that  the plaint i ff there should 
be al lowed an oppor tunity to pursue his case without  the 

Attorney Harold Malkin stated “Right . We have not  to date asser ted the 
State Secrets Pr ivi lege”). The dist r ict  cour t  acknowledged this and 
noted that  i f Pet i t ioners considered nat ional secur i ty interests to be 
threatened, they were free to asser t  the pr ivi lege. (App. 107a.)
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secret  evidence, id. at  830. See also Farnswor th Cannon, 
Inc. v. Gr imes, 635 F.2d 268 (4th Cir. 1980) (en banc) 
(reject ing Totten argument  and affi rming dismissal only 
after  reviewing classified affidavit  submit ted in suppor t  of 
the asser t ion of the state secrets pr ivi lege); Fi tzgerald v. 
Penthouse Int’l , L td., 776 F.2d 1236, 1244 (4th Cir. 1985) 
(affi rming dismissal only after  review of classified declara-
t ion fi led in suppor t  of the pr ivi lege).7

  3. Pr ior  case law from the Ninth Circuit  also is in 
accord. In Kasza v. Browner , 133 F.3d 1159, 1165-66 (9th 
Cir. 1998), the cour t  affi rmed the dist r ict  cour t ’s dismissal, 
quot ing this Cour t ’s holding in Reynolds, 345 U.S. at  8, 
that  “ ‘[t ]he cour t  i tsel f must  determine whether  the 
circumstances are appropr iate for  the claim of pr ivi lege,’ ” 
and quot ing El lsberg v. Mi tchel l , 709 F.2d 51, 57 (D.C. Cir. 
1983), for  the requirement  that  “ ‘whenever  possible, 
sensit ive informat ion must  be disentangled from nonsensi-
t ive informat ion to al low for  “ ‘the release of the lat ter.’ ”8

The cour t  then concluded that , “i f the ‘very subject  mat ter  
of the act ion’ is a state secret , then the cour t  should 

7 The Fi tzgerald cour t ci ted another  case from that  circuit  involv-
ing the CIA, Heine v. Raus, 399 F.2d 785 (4th Cir. 1968), to demonstrate 
that  there are circumstances where, even after  the successful invoca-
t ion of the state secrets pr ivi lege, the case is permit ted to go forward 
without  use of the classified informat ion. 776 F.2d at  1243 n.12. The 
Fi tzgerald cour t  then held that  after  the pr ivi lege is successful ly 
invoked, the cour t  “must  consider  whether  and how the case may 
proceed in l ight  of the pr ivi lege,” not ing that  the cour t  may “fashion 
appropr iate procedures to protect  against  disclosure.” I d. at  1243. 

8 Examples of the kinds of nonsensit ive informat ion that  can be 
disentangled from sensit ive informat ion are provided by the t ranscr ipt  
of the deposi t ion of CIA officer  Wil l iam McNair  and the redacted PL-110 
regulat ions produced by the CIA. (R.App. 51-131; 137-146) 
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dismiss . . . based solely on the invocation of the state 
secrets pr ivi lege.” Id. at  1166 (emphasis added) (quot ing 
Reynolds, 345 U.S. at  11 n.26, and ci t ing Totten, 92 U.S. at  
107). I n a concurr ing opinion, Judge Tashima noted that  
this Cour t  has explained the purpose of the state secrets 
pr ivi lege, quot ing Totten as support  for  this conclusion. Id.
at  1179. 

D. The Ni n t h  Ci r cu i t  I s Cor r ect  That  Adher -
ence t o t he Pr ocedur es for  Asser t i ng t he 
St at e Secr et s Pr i v i l ege I s Requ i r ed

The Ninth Circui t  cor rect ly rel ied on Reynolds in 
holding that  “to invoke the state secrets pr ivi lege, a formal 
claim of pr ivi lege must  be ‘lodged by the head of the 
depar tment  which has cont rol  over  the mat ter, after  actual 
personal considerat ion [of the evidence] by that  officer.’ ” 
(App. 29a.) The major i ty observed that  whi le this may be 
considered a formal i ty, “formal i t ies often mat ter  a great  
deal, and they cer tainly mat ter  here.” (Id.)

  The procedures establ ished in Reynolds are based on 
the recognit ion that  the pr ivi lege can result  in ext reme 
unfairness and therefore must  be appl ied only where 
absolutely necessary. (App. 30a.) Given the need for  
ext reme caut ion where the outcome is so drast ic, this 
Cour t  establ ished st r ict  procedures that  must  be met . The 
pr ivi lege “is not  to be l ight ly invoked.” (Id.) “The cour t  
i tself must  determine whether  the circumstances are 
appropr iate for  the claim of pr ivi lege . . . . ” Reynolds, 345 
U.S. at  7-8.

The panel ci ted Webster  as confirmat ion that , “par t icu-
lar ly where const i tut ional claims are at  issue, the Rey-
nolds inquiry requires cour ts to make every effor t  to 
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ascer tain whether  the claims in quest ion can be adjudi-
cated whi le protect ing the nat ional secur i ty interests 
asser ted.” (App. 33a.) The panel fur ther  noted the Webster  
holding that  “a ‘ser ious const i tut ional quest ion’ would 
ar ise i f considerat ion of Does’ const i tut ional claims were 
foreclosed [and] where const i tut ional issues are raised, the 
cour ts must  consider  the ful l  panoply of al ternat ive l i t iga-
t ion methods . . . – in camera review, sealed records, and, i f 
necessary, secret  proceedings – before concluding that  the 
only al ternat ive is to dismiss the case and thereby deny 
the plaint i ff ’s claimed const i tut ional r ights.” (App. 34a.) 
While the framework establ ished by Reynolds requires 
deference to the Execut ive’s exper t ise, i t  recognizes that  
the judiciary must  not  abdicate cont rol  over  evidence in a 
case to the whim of the Execut ive. El lsberg, 709 F.2d at  58 
(“[I ]t  is essent ial  that  the cour ts cont inue cr i t ical ly to 
examine instances of [the state secrets pr ivi lege’s] invoca-
t ion.”).

  The Execut ive’s prerogat ive is to asser t  the state 
secrets pr ivi lege; but  i t  is the judiciary’s prerogat ive and 
indeed const i tut ional obl igat ion to determine i ts appl ica-
bi l i ty and effect  in any given case. Reynolds, 345 U.S. at  9-
10; Uni ted States v. Nixon, 418 U.S. 683, 704-05 (1974). 

I I . TH I S COURT’S DECI SI ON I N WEBSTER DEM -
ONSTRATES TH AT TH ERE I S NO EXCEPTI ON 
TO TH E REQUI REM ENT TO APPLY TH E 
STATE SECRETS PRI VI L EGE I N CASES I N-
VOLVI NG TH E CI A AND I TS COVERT I NTEL -
L I GENCE ACTI VI TI ES 

Webster  v. Doe, 486 U.S. 592 (1988), involved const i tu-
t ional claims by a former  CIA cover t  employee for  al leged 
discr iminat ion based on sexual or ientat ion. The plaint i ff 
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al leged, inter  al ia, violat ion of his const i tut ional r ights to 
proper ty and l iber ty. Id. at  596. This Cour t  held four -
square that  a person who had a secret  relat ionship with 
the CIA and presented colorable const i tut ional claims had 
a r ight  to go forward and l i t igate them, al though, as here, 
the CIA could st i l l  asser t  the state secrets pr ivi lege to 
avoid disclosure of state secrets. 

  I n Webster , this Cour t  held that  pursuant  to statutory 
author i ty the DCI  had absolute discret ion to terminate an 
employee and that  such decisions were not  reviewable 
under  the Administ rat ive Procedure Act , 5 U.S.C. 
§ 701(a)(2). 486 U.S. at  599-602. This Cour t , however, 
expressly rejected the CIA’s content ion that  plaint i ff ’s 
const i tut ional claims were nonreviewable, not ing the 
“ ‘ser ious const i tut ional quest ion’ that  would ar ise i f a 
federal statute were const rued to deny any judicial  forum 
for  a colorable const i tut ional claim.” Id. at  603 (ci t ing 
Bowen v. Michigan Academy of Fami ly Physicians, 476 
U.S. 667, 681 n.12 (1986)). I n so rul ing, this Cour t  noted 
that  “the Dist r ict  Cour t  has the lat i tude to cont rol  any 
discovery process which may be inst i tuted so as to balance 
respondent ’s need for  access to proof which would suppor t  
a colorable const i tut ional claim against  the ext raordinary 
needs of the CIA for  confident ial i ty and the protect ion of 
i ts methods, sources, and mission.” Id. at  604. 

  Pet i t ioners’ argument  in this case fai ls to dist inguish 
Webster  and in fact  suppor ts the Does’ posit ion. Pet i t ioners 
concede that  as “long as a cover t  CIA employee’s name is 
not  ident i fied, cer tain aspects of his or  her  act ivi t ies . . . 
can be revealed or  l i t igated without  necessar i ly exposing 
classified informat ion.” (Pet i t ion at  n.4) The same is t rue 
here, as the Does have proceeded, l ike the plaint i ff in 
Webster , by using pseudonyms. Pet i t ioners’ conclusion that  
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no case touching upon a cover t  relat ionship may ever  go 
forward is not  suppor ted by the record or  logic. Pet i t ioners 
fai l  to show how the detai ls of the “cover t ” relat ionship of 
the Webster  plaint i ff are any less secret  than that  of the 
Does’ relat ionship here. Pet i t ioners offer  no basis for  the 
assumpt ion that , for  example, the detai ls of the cover t  
servicing of elect ronic equipment  at  a technical intel l i -
gence col lect ion si te directed at  foreign ter ror ists by a 
“cover t  elect ronics technician”9 (as the Webster  plaint i ff is 
descr ibed) would be any less secret  than the Does’ act ivi-
t ies.10 Be that  as i t  may, the point  is that  proceeding under  
a “Doe” pseudonym precludes any unauthor ized disclosure 
of sensit ive informat ion as to the individual ’s relat ionship 
with the CIA and al lows the cour t  to consider  whether  the 
plaint i ff can make out  a pr ima facie case without  use of 
classified informat ion. 

9 Cover t  is synonymous with secret  and a cover t  agent  or  employee 
is presumpt ively no different  than a “spy.” They both have a secret  
relat ionship with the CIA and under take secret  missions. Guong, 860 
F.2d at  1065 (“secret  and cover t  are synonymous”). 

10 The panel posited that  the “only obvious difference between 
Webster  and this case for  present  purposes is that  the Doe in the 
Webster  case was a domest ic employee whi le the Does in this case are 
foreigners who were engaged to spy for  the United States abroad.” 
(App. 34a.) However, the Webster  opinion does not  state that  the 
plaint i ff in that  case was a domest ic employee. The fact  that  the 
employee was cover t  presumpt ively indicates that  he was engaged in 
cover t  act ivi t ies abroad, consistent  with the CIA’s foreign intel l igence 
mission. Whether  the Doe in Webster  worked domest ical ly or  overseas, 
the fact  that  he was a cover t  employee puts him in the same category as 
Respondents – persons car rying out  secret  dut ies for  the CIA under-
cover. 
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I I I . PETI TI ONERS’ POL I CY ARGUM ENT RUNS 
AFOUL  OF TH E CONSTI TUTI ON AND TH I S 
COURT’S RUL I NGS I N WEBSTER AND REY-
NOL DS 

Pet i t ioners argue that  Totten is cr i t ical  to the nat ion’s 
secur i ty and foreign relat ions interests and the state 
secrets pr ivi lege does not  adequately protect  the CIA’s 
interests. (Pet i t ion at  20-27) Much of Pet i t ioners’ argu-
ment  concerns the need for  secrecy in foreign intel l igence 
operat ions. With that  par t  of the argument  Respondents 
do not  take except ion. Respondents do take except ion to 
the conclusion that  to ensure the confident ial i ty of na-
t ional secur i ty informat ion one must  read Totten to effec-
t ively remove from the judiciary i ts const i tut ional  
obl igat ions. Such an abdicat ion of the judiciary’s t radi-
t ional and const i tut ional obl igat ions to the Execut ive is 
not  just i fied. 

  The role of a co-equal, independent  and impar t ial  
judiciary in safeguarding the rule of law in our  democracy 
is axiomat ic. Pet i t ioners’ content ion that  the cour thouse 
door  must  remain forever  closed even to the most  deferen-
t ial  of judicial  review runs afoul of the fundamental 
precept  of the avai labi l i ty of the cour ts to enforce the rule 
of law and ensure procedural fairness when official con-
duct  depr ives ci t izens of l iber ty or  proper ty. The need to 
protect  secrets on mat ters per taining to nat ional secur i ty 
is beyond dispute, but  so is the impor tance of checks and 
balances in our  system of democracy. See Nixon, 418 U.S. 
at  704-05 (reject ing claim that  separat ion of powers 
doct r ine precludes judicial  review of the Execut ive’s claim 
of pr ivi lege, and reaffi rming that  “i t  is the province and 
duty of this Cour t  ‘to say what  the law is’ wi th respect  to 
the claim of pr ivi lege”) (ci t ing U.S. Const . ar t  I I I , § 1; The 
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Federal ist No. 47, at  313 (S. Mit tel l  ed., 1938); and quot ing 
Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803)). 

  Pet i t ioners’ argument  that  the “CIA’s cover t  opera-
t ions are designed to acquire secrets of foreign count r ies in 
order  to protect  the l i fe and l iber ty of United States 
ci t izens” (Pet i t ion at  21) is not  contested, but  Respondents 
do contest  the proposit ion that  the Execut ive may ignore 
the Const i tut ion. I t  is wor th not ing in the context  of this 
argument  and the current  post -9/11 cl imate, that  in i ts 
1953 decision in Reynolds this Cour t  recognized that  the 
nat ion was then faced with grave danger  and nonetheless 
found i t  appropr iate to balance the interests of l i t igants in 
having a forum and an oppor tunity to l i t igate their  claims 
with the nat ional interests in protect ing the nat ion. 
Reynolds, 345 U.S. at  10.11

  The state secrets pr ivi lege and the procedures re-
quired by Reynolds have for  over  one-half century pro-
tected the nat ion’s secrets whi le balancing the need for  
secrecy with other  const i tut ional interests. Pet i t ioners 
offer  no evidence to the cont rary other  than conjecture. 
Pet i t ioners’ basic premise is that  cour ts cannot  be t rusted, 

11 The Reynolds decision was rendered at  the height  of the Cold 
War. Between 1950 and 1953, the Soviet  Union had shot  down no less 
than five U.S. mil i tary reconnaissance aircraft , and Strategic Air  
Command aircraft  were conduct ing reconnaissance missions against  
the Soviet  Union whi le the nat ion rushed to expand and deploy its 
nuclear  capable forces. See general ly Symposium at  St rategic Air  
Command Museum, Cold War in Flames: The Untold Story of Ai rborne 
Reconnaissance (Sept . 12, 1998); presentat ion by Greg Skavinski, 
Secrets of the Cold War, U.S. News &  Wor ld Rep., Mar. 15, 1993; Kohn 
&  Harafan, Strategic Ai r  War fare (Office of Air  Force History) United 
States Air  Force, 1988, pp. 90-119.
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are not  competent  to deal wi th issues that  touch upon 
nat ional secur i ty and, even in any event , the CIA should 
not  have to be burdened with the procedures of the state 
secrets pr ivi lege. Respect ful ly, Respondents disagree. So 
does the Ninth Circuit  panel (App. 17a.-31a.), and so does 
this Cour t  in Webster .12

  Pet i t ioners’ reference to “ful l  fledged discovery” in the 
dist r ict  cour t  (Pet i t ion at  23) is unnecessar i ly alarmist , 
taken out  of context  and over looks the deference the panel 
gave to the nat ional secur i ty interests present  (App. 18a.) 
(recognizing that  Respondents’ interest  may in the end 
have to give way to the “larger  publ ic good”); (App. 34a.) 
(not ing the prescr ipt ion in Reynolds to give appropr iate 
at tent ion to “the ext raordinary needs of the CIA for  
confident ial i ty and the protect ion of i ts methods, sources, 
and mission”); and (App. 29a. n.10; 39a.) (direct ing the 
dist r ict  cour t  on remand to al low the CIA the oppor tunity 
to asser t  the state secrets pr ivi lege); the dist r ict  cour t ’s 

12 This Cour t ’s decision in CIA v. Sims, 471 U.S. 159 (1985), ci ted 
by Pet i t ioners (Pet i t ion at  21), suppor ts the premise of the impor tance 
of the CIA’s work and maintaining the confident ial i ty of i ts sources and 
methods. I t  does not , however, suppor t  Pet i t ioners’ premise that  Totten
must  be t ransformed into a jur isdict ional bar  to accomplish these goals. 
Sims involved a Freedom of Informat ion Act  request  for  classified 
informat ion. This Cour t  upheld the statutory exempt ion in 5 U.S.C. 
§ 552(b)(3)(A) against  publ ic disclosure based on the DCI ’s statutory 
obl igat ion to protect  intel l igence sources and methods. 471 U.S. at  167-
73. I t  did not  involve Totten or create a CIA except ion to the state 
secrets pr ivi lege. Similar ly, Pet i t ioners’ ci tat ion (Pet i t ion at  21) to 
Snepp v. Uni ted States, 444 U.S. 507 (1980), and Depar tment of Navy v. 
Egan, 484 U.S. 518 (1988), speaks to the impor tance of maintaining the 
confident ial i ty of classified informat ion, a proposit ion not  chal lenged by 
Respondents, the dist r ict  cour t , or  the Ninth Circuit . Neither  Snepp nor 
Egan addresses the issues in this case.
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own caut ionary statements about  procedures that  wi l l  be 
employed to protect  nat ional secur i ty; and the l imited 
remedy sought  by the Does – a fair  internal  CIA hear ing 
applying the rule of law. 

  Nor  does Pet i t ioners’ argument  square with this 
Cour t ’s decision in Webster  that  the judiciary is required to 
balance the needs and interests of a plaint i ff present ing 
colorable const i tut ional claims with the “ext raordinary 
needs of the CIA for  confident ial i ty and the protect ion of 
i ts methods, sources, and mission.” Webster , 486 U.S. at  
604. The panel below respects this basic precept  of our  
democracy in holding that  the “nat ional interest  normally 
requires both protect ion of state secrets and the protect ion 
of fundamental const i tut ional r ights.” (App. 38a.) 

  I t  may be expedient  for  the CIA not  to have to comply 
with the required procedures of the state secrets pr ivi lege, 
but  Pet i t ioners have not  demonst rated either  that  the 
burden of doing so in this case outweighs the const i tu-
t ional interests served by compliance or  that  any secrets 
wi l l  be compromised in the process here. I t  is a mat ter  
wor thy of judicial  not ice that  the only branch of govern-
ment  that  does not  leak secrets is the judiciary. 

--------------------------------- ̈  --------------------------------- 

CONCL USI ON 

  The major i ty opinion by the Ninth Circuit  panel poses 
absolutely no r isk to nat ional secur i ty. I t  requires specifi -
cal ly that  “[o]n remand, the government  should be given 
the oppor tunity before the case proceeds fur ther  to asser t  
the state secrets pr ivi lege should i t  choose to do so.” (App. 
29a.) The major i ty opinion fur ther  requires that  “[w]hen 
evaluat ing the invocat ion of the state secrets pr ivi lege, the 
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dist r ict  cour t  must  give the ‘utmost  deference’ to the 
government ’s evaluat ion of what  const i tutes a state secret  
that  wi l l  jeopardize nat ional secur i ty.” (App. 36a.) The 
dist r ict  cour t  also indicated i ts understanding of the 
deference to be given any claim of state secrets by the 
government . (App. 106a.-107a.) (not ing the “ext raordinary 
needs of the CIA for  confident ial i ty and the protect ion of 
i ts methods, sources, and mission,” quot ing Webster, 486
U.S. at  604). 

  The reasons the Agency has chosen not  to asser t  the 
state secrets pr ivi lege to date are obvious. There is no 
actual r isk to nat ional secur i ty presented by this case. The 
Does’ complaint  seeks an order  requir ing the CIA to 
conduct  a fair  internal  CIA administ rat ive hear ing consis-
tent  with due process and substant ive law. (App. 117a.-
142a.) I n such an internal hear ing, secrecy is assured and 
Pet i t ioners do not  claim otherwise. Plainly, the CIA’s two-
prong goal in this case is (a) to exclude the judiciary from 
any considerat ion of const i tut ional issues by mutat ing 
Totten into a jur isdict ional bar  instead of par t  of the state 
secrets pr ivi lege and (b) to avoid any judicial  requirement  
that  CIA administ rat ive procedures comply with due 
process and substant ive law. Neither  goal is appropr iate 
and both violate basic const i tut ional precepts. 

  The major i ty opinion is conservat ive, respects na-
t ional secur i ty and breaks no new ground. I t  is completely 
consistent  with Supreme Cour t  author i ty, as wel l  as other  
circuit  opinions. 
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  Respondents respect ful ly ask this Cour t  to deny the 
Pet i t ion.

Respect ful ly submit ted, 

STEVEN W. HALE

Counsel  of Record 
ELIZABETH  A. ALANIZ

PERKINS COIE LLP

1201 Third Avenue, Sui te 4800 
Seat t le, WA 98101-3099 
(206) 359-8000 
Attorneys for  Respondents 
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The Honorable Rober t  L . Lasnik  

UNI TED STATES DI STRI CT COURT 
WESTERN DI STRI CT OF WASHI NGTON 

AT SEATTLE 

JOHN DOE and JANE DOE, 
husband and wi fe, 

    Plaint i ffs, 

  vs. 

GEORGE J. TENET, 
I ndividual ly and as Di rector  
of Cent ral  I ntel l igence and 
Di rector  of the Cent ral  
I ntel l igence Agency, and 
THE UNI TED STATES 
OF AMERI CA, 

    Defendants. 

No. C99-1597L  

DECLARATI ON OF 
 JOHN DOE 

  JOHN DOE states as fol lows: 

  1. I  am the John Doe denominated as a plaint i ff in 
the capt ion, but  this is not  my real  name. I  am proceed-
ing in this mat ter  using John Doe as a pseudonym for  
reasons of personal  secur i t y. I  make this declarat ion in 
the name of John Doe based on my personal  knowledge. 
I  am over  21 years of age and otherwise ful ly competent  
to test i fy herein. 

  2. My wi fe and I  were former ly ci t izens of a foreign 
nat ion then considered to be an enemy of t he Uni ted 
States, and I  was a high-rank ing diplomat  for  such 
foreign nat ion. We were wel l  educated and highly 
successful  in our  society, but  were disenchanted wi th 
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Communism. For  a per iod dur ing the Cold War , we were 
residing in a second foreign nat ion, where I  held a 
senior  diplomat ic assignment . We resided in the em-
bassy compound and were subject  to constant  survei l -
lance by the fi r st  nat ion’s secur i t y service. 

  3. Dur ing this t ime and at  great  r i sk , my wi fe and 
I  approached a person we knew to be at tached to t he 
Uni ted States embassy and requested assistance in 
defect ing to the Uni ted States. Rather  than providing 
the requested assistance, CI A (“Agency”) agents seques-
tered the us in an Agency safe house. The agents em-
ployed var ious forms of int imidat ion and coercion to 
convince us that  we could not  survive in the Uni ted 
States wi t hout  Agency assistance. The agents asser ted 
that , t o obtain such assistance, we would be requi red to 
remain at  our  cur rent  diplomat ic post  and conduct  
espionage for  the Uni ted States for  a speci fied per iod of 
t ime, after  which t ime the Agency would ar range for  
t ravel  t o the Uni ted States and ensure financial  and 
personal  secur i t y for  l i fe. The agents assured us that  t he 
assistance being offered was approved at  t he highest  
level  in Washington and was, in fact , requi red by the 
laws of t he Uni ted States. 

  4. We resisted the requests of t he agents, st ressing 
that  al l  we sought  was assistance in defect ing. The 
agents persisted, using tact ics that  induced great  fear  
and uncer tainty in us. Dur ing this t ime, a CI A agent , 
said to be the Chief of Stat ion, made several  cal ls to CI A 
headquar ters to receive inst ruct ions and approval  of t he 
offers being made to us. After  being sequestered in an 
Agency safe house for  near ly 12 hours, and in rel iance 
on the Agency’s promises of assistance, we reluctant ly 
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agreed to work “in place” for  the Uni ted States conduct -
ing espionage act ivi t ies. 

  5. After  car rying out  our  end of t he bargain at  
great  personal  r isk  for  the requisi te t ime per iod, we 
requested that  the Agency ar range for  our  defect ion and 
t ravel  t o the Uni ted States. I nstead of making immedi -
ate ar rangements for  defect ion, the Agency pressured us 
to under take more and di fferent  t ypes of espionage 
act ivi t ies that  would expose us to far  greater  danger  and 
vi r t ual ly guaranteed that  the nature and extent  of these 
act ivi t ies would become known to t he fi r st  nat ion, 
put t ing us at  l i fe-long r isk  of retal iat ion, including the 
r isk  of assassinat ion. 

  6. Bel ieving we had no other  choice, my wi fe and I  
compl ied wi th these new requests. After  per forming the 
addi t ional  highly dangerous and valuable assignments, 
we were eventual ly brought  to the Uni ted States and 
provided wi th new names and false backgrounds. The 
Agency offered to place us in a what  amounted to a 
ret i rement  statues, wi th financial  and heal th benefi t s. 
We responded that  we would rather  integrate into 
Amer ican society and become gainful ly employed and 
product ive members of our  communi t y. The Agency 
accepted this and again promised l i fet ime suppor t  t o the 
extent  that  our  earnings were insufficient . The Agency 
repeatedly promised to provide a “safet y net ” for  us for  
l i fe, stat ing that  t his was requi red by law. 

  7. Upon enter ing the Uni ted States, we spent  
approximately eight  months in an Agency safehouse 
being debr iefed by var ious persons who we understood 
to be Agency or  other  government  offi cials. Dur ing this 
t ime and for  a per iod thereafter , defendants provided us 
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assistance in the form of educat ion and medical  benefi t s 
and a modest  monetary l i ving st ipend. The educat ional  
benefi t s were intended to form the basis of a new iden-
t i t y and “cover ” l i fe in the Uni ted States and were 
di fferent  from the substant ial  educat ion and profes-
sional  exper ience we had from our  former  l ives. The 
financial  st ipend provided by the Agency was not  what  
was promised but  i t  was enough to begin a new l i fe and 
we accepted this wi thout  complaint . As soon as permi t -
ted by law, and pr ior  to the terminat ion of benefi t s by 
defendants in February 1997, we became ci t izens of t he 
Uni ted States. 

  8. Using a false name and false resume, and wi th 
the Agency’s assistance and guidance, I  eventual ly 
obtained professional  employment  in 1987. At  this t ime, 
I  was in my late 40s. The ini t ial  posi t ion was as an 
apprent ice and was probat ionary. 

  9. As my salary increased over  t ime, the Agency 
l iving st ipend decreased and eventual ly was discont in-
ued. The Agency’s financial  st ipend was ini t ial ly 
$20,000 per  year , plus paid housing and heal th care 
costs. I n addi t ion, I  was paid for  debr iefing session. 
After  we left  t he safehouse, the st ipend increased to 
$25,000 per  year , plus heal th insurance premiums and 
heal th care costs. After  I  became ful ly employed, t he 
st ipend increased to $27,000. Dur ing the lat ter  several  
years of t he st ipend, the total  of t he st ipend and my 
earnings equaled $27,000. 

 10. At tached hereto as Exhibi t  1 is a copy of a card 
hand wr i t t en on 8/9/89 by the Agency’s representat ive 
who was my contact  in t he Seat t le area in the 1989 to 
1993 t ime per iod. This exhibi t  shows a schedule of 
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payments to be made by the Agency. For  example, for  
the per iod Apr i l  1, 1992 to Apr i l  1, 1993, the Agency was 
to and in fact  did pay my wi fe and me $3,500 which, 
together  wi th my salary, brought  our  total  income to 
$27,000. 

  11. At tached here as Exhibi t s 2, 3 and 4 are copies 
of my W-2 statements for  1991, 1992 and 1993, respec-
t ively, received from the putat ive business that  was 
used to provide a condui t  for  Agency payments to me. 
I nformat ion relat ing to the name and ident i fi cat ion 
number  of t he employer  and the name given to me by 
the Agency and my social  secur i t y number  have been 
redacted for  secur i t y reasons. 

  12. At  the t ime the Agency advised me that  the 
financial  st ipend would end as my salary reached 
$27,000 per  annum (see Exhibi t  1), I  asked for  the 
Agency’s reassurances that , i f my employment  were 
terminated for  some reason, the Agency st ipend would 
resume. Agency offi cials repl ied yes, wi th the same 
assurances other  Agency offi cials had given us previ -
ously – namely, t he Agency would always “be there” for  
us and would renew the financial  st ipend and assist  
wi th finding new employment . We rel ied on the assur -
ances. 

  13. After  a number  of years of successful ly sup-
por t ing my wi fe and me wi thout  Agency assistance, in 
February 1997 I  was laid off from my job due to el imina-
t ion of my posi t ion fol lowing a corporate merger . This 
came at  a t ime in my l i fe where my age provided a 
substant ial  obstacle to locat ing new employment . My 
effor t s to find new employment  were also l imi ted by my 
secur i t y ar rangements wi th the Agency which l imi ted 
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me to a cer tain segment  of the employment  marketplace, 
and this segment  was in general  cont ract ion nat ionwide. 
I n addi t ion, t he Agency’s secur i t y ar rangements re-
qui red me to cont inue ut i l i zing the false name and 
background created by the Agency. To date, my effor t s 
to find new employment  have been unsuccessful . 

  14. I n February 1997, in accordance wi th the 
procedure prescr ibed by the Agency for  making contact  
wi th the Agency, my wi fe and I  wrote our  Agency con-
tact  providing the detai ls of our  si tuat ion and ask ing for  
assistance. We received no response from the Agency for  
near ly four  months. When a response did come in June 
1997, the Agency expressed regret  that  no funds were 
avai lable to provide assistance. No other  reason was 
given for  not  assist ing us as they requested. 

  15. At tached hereto as Exhibi t  5 is a t rue and 
cor rect  copy of t he Agency’s June 1997 let ter . 

  16. When fur ther  at tempts at  obtaining Agency 
assistance fai led to produce any resul t s, we sought  legal  
representat ion. 

  17. At  di fferent  t imes over  the years, var ious 
Agency representat ives told my wi fe and me that  we had 
“PL-110” status and repeatedly assured us that  t he 
Agency was requi red by law to provide us wi th financial  
and other  assistance dur ing our  l i fet ime. 

  18. I n addi t ion to the cont inuat ion of salary be-
tween the layoff not ice in February 1997 and Apr i l  1997, 
I  received from my former  employer  a severance pay-
ment  of approximately $13,000, represent ing two weeks 
pay for  every year  of employment . 
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  19. Despi te professional  outplacement  assistance 
ar ranged by my former  employer , and my own extensive 
effor t s, I  have been unable to obtain new employment . 
I n my opinion, this fai lure occur red for  a number  of 
reasons, including: a) my t raining and employment  
exper ience in the Uni ted States is in a very nar row field, 
and this field is cont ract ing due to mergers and corpo-
rate downsizing; b) I  had to l i ve the cover  l i fe wi th a 
false name and false background const ructed by the 
Agency and which was set  for th on the false resume 
created by the Agency, c) t he Agency did not  assist , as i t  
had in the past , by talk ing wi th the senior  management  
of t he potent ial  employer  and therein disclose by t rue 
ci r cumstances; d) my age (in my mid- to late 50s); and e) 
my relat ively poor  heal th. Wi th respect  t o subpoint  c) 
above, the Agency told me they would always disclose to 
senior  management  my t rue ci r cumstances in conjunc-
t ion wi th any prospect ive employment . 

  20. I n spi te of bleak prospects, I  cont inue to search 
for  sui table employment . 

  21. My wi fe and I  received Washington State 
unemployment  assistance unt i l  November  1997, when 
benefi t s ran out . 

  22. In an effort  to reduce our cost of living to a mini-
mum, when the unemployment benefits ran out, we tempo-
rar ily left  the United States to live with one of my aging 
relat ives in a former Eastern Bloc country in near subsis-
tence level condit ions. This was an act of desperation, as it  
greatly increased the r isk to our personal security. 

  23. The r isk  to our  personal  secur i t y is created by 
the fact  t hat , due to our  former  posi t ions before defec-
t ion and the fact  that  defendants forced us to conduct  
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intel l igence act ivi t ies that  would clear ly fingerpr int  us 
as having conducted espionage for  the Uni ted States 
pr ior  to defect ion, t he secur i t y service of our  former  
count ry imposed a sanct ion on us which was ei ther  
death or  l i fe impr isonment  for  me and substant ial  
pr ison t ime for  my wi fe. 

  24. My wi fe and I  are aware that  sanct ions by the 
aforement ioned secur i t y service for  some persons have 
been l i ft ed fol lowing the end of t he Cold War , but  not  for  
persons who former ly occupied senior  posi t ions wi thin 
the government  and who were known to have conducted 
espionage act ivi t ies. The cont inued presence of such 
sanct ions causes my wi fe and me considerable concern 
and anxiet y. 

  25. Whi le temporar i l y l iving wi th my relat ive, I  
obtained employment  as an advisor  to the president  of a 
commercial  company on mat ters related to internat ional  
t rade. There was only a minimal  salary associated wi th 
this posi t ion, but  i t  was something and i t  provided some 
prospect  for  improvement . Unfor tunately, after  serving 
in this posi t ion for  several  months, I  came in di rect  
contact  wi th a former  associate known to me to be, at  
least  in t he past , an officer  of the state secur i t y service. 
I n order  to el iminate fur ther  contact  wi th this individ-
ual  and the associated threat  to our  personal  secur i t y, I  
immediately terminated my employment  wi th the 
company. 

  26. About  this same t ime, my wi fe was exper ienc-
ing heal th problems. I  was at  the t ime also suffer ing 
medical  problems. The local  medical  faci l i t ies were 
hopelessly inadequate and were unable to t reat  ei ther  
my wi fe’s or  my medical  problems. 
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  27. The combinat ion of t he scare occasioned by the 
recogni t ion of me by the former  (or  perhaps cur rent ) 
secur i t y service agent , t he need to obtain competent  
medical  t reatment  for  my wi fe, and a desi re to be able to 
work more closely wi th our  at t orneys who were st i l l  
t r ying to obtain rel ief from the Agency, caused us to 
return to the Uni ted States. 

  28. Since returning to the Uni ted States, we have 
obtained temporary work for  approximately three 
months. Aside from this income, we have been l iving by 
bor rowing against  our  modest  ret i rement  savings. This 
has included the payment  of some $4,800 to reinstate 
our  medical  insurance and some $6,200 for  premiums, 
co-payments and medicine. I  st i l l  cannot  find regular , 
professional  work and my wi fe is unable to do any 
physical  work due to her  medical  condi t ion. This causes 
us great  st ress and concern, since our  assets wi l l  soon be 
depleted i f something does not  change. 

  29. I f t his Cour t  does not  issue a prel iminary 
injunct ion requi r ing t he defendants to resume financial  
st ipend payments dur ing the pendency of this case, we 
feel  t hat  we must  leave the Uni ted States immediately 
and go to an Eastern Bloc count r y in order  t o reduce our  
l iving expenses and to search for  employment  where we 
bel ieve there is more oppor tuni t y for  us under  our  
ci r cumstances. 

  30. Both my wi fe and I  have signi fi cant  concern 
and anxiety over  such a move in that  we wi l l  great ly 
increase the odds of coming in contact  wi th secur i t y 
service agents who are aware of the sanct ion against  us. 
Whether  such sanct ion would be imposed or  simply the 
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threat  of imposi t ion used for  blackmai l  is immater ial  – 
both cause great  concern. 

  31. Both my wi fe and I  wi l l  suffer  by the low level  
of medical  services that  are avai lable at  our  intended 
dest inat ion. 

  32. My wi fe and I  suffer  great  st ress as a resul t  of 
our  uncer tain future. Despi te our  best  effor t s to work  
and earn social  secur i t y benefi t s, we understand we 
have qual i f ied for  social  secur i t y benefi t s of only $845 a 
month at  age 65, and 11 months. Present ly, I  am in my 
mid to late 50s, too young to receive the modest  social  
secur i t y payments I  have earned and too old to do much 
to change the financial  si t uat ion, par t icular ly consider -
ing the severe const r ict ions placed on me wi th regard to 
potent ial  employment  by my secret  l i fe, false ident i t y 
and fai l ing heal th. 

  33. Should the Cour t  grant  our  mot ion for  a pre-
l iminary injunct ion, i t  would be next  t o impossible for  us 
to post  an injunct ion bond, other  than in a nominal  
amount . 

  I  CERTI FY UNDER PENALTY OF PERJURY 
under  the laws of t he Uni ted States of Amer ica that  t he 
foregoing is t rue and cor rect . 

  SI GNED AND DATED at  Seat t le, Washington, t his 
4th day of February, 2000 by JOHN DOE. 

/s/ J. Doe 
John Doe 
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PRESENT – 4/01/90       $7000 P/A 
  4/01/90 – 4/01/91             6000 P/A 
  4/01/91 – 4/01/92             4750 P/A 
  4/01/92 – 4/01/93             3500 P/A 

        22,500 

27,000

                                               Bob 8/9/89                                 

OMB No. 1545-0008 

2 Employer ’s name, address, and ZIP code 

*     *     *  

3 Employer ’s ident i ficat ion number  

*     *     *  

4 Employer ’s state I .D. number    

5 Employee’s social  secur i ty number  

*     *     *  

6
Statutory Deceased Person Legal Bd2 Successor Deferred Void
employment               part      rep     mmp                 correspondent
�… �… �… �… �… �… �… �…

7 Al located t ips 8 Advance EIC payment  

9 Federal income tax 
     withheld 
          290.60 

10 Wages, t ips, other  
       compensat ion 
            5166.64 

11 Social  secur i ty tax withheld 
                320.32 

12 Social  secur i ty wages 
            5166.64 

13 Social  secur i ty t ips 14 Medicare wages and tips
              5166.64 

15 Medicare tax withheld 
               74.92 

16 Nonqualified plans 
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17 18 Other 

19 Employee’s name, address, and ZIP code 

*     *     *  

     SEATTLE  WA 

*     *     *  

20 21

22 Dependent  care benefi ts 23 Benefits included in Box 10

24 State Income tax 25 State wages, t ips, etc.  

26 Name of state 27 Local income tax  

28 Local wages, t ips, etc. 29 Name of local i ty  

IRS APP. 
                Dept . of the Treasury – Internal Revenue Service

Copy 2 To Be Fi led With Employee’s State, City, or  Local 
I ncome Tax Return 

Form W-2 Wage and Tax Statement  1991 

Employee’s and employer ’s copy compared �…

OMB No. 1545-0008 

2 Employer ’s name, address, and ZIP code 

*     *     *  

3 Employer ’s ident i ficat ion number  

*     *     *  
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4 Employer ’s state I .D. number    

5 Employee’s social  secur i ty number  

*     *     *  

6
Statutory Deceased Person Legal Bd2 Successor Deferred Void
employment               part      rep     mmp                 correspondent
�… �… �… �… �… �… �… �…

7 Al located t ips 8 Advance EIC payment  

9 Federal income tax 
     withheld 
           67.60 

10 Wages, t ips, other  
       compensat ion 
            3916.68 

11 Social  secur i ty tax withheld 
                242.80 

12 Social  secur i ty wages 
            3916.68 

13 Social  secur i ty t ips 14 Medicare wages and tips
              3916.68 

15 Medicare tax withheld 
               56.80 

16 Nonqualified plans 

17 See Inst rs. for  Box 17 18 Other 

19 Employee’s name, address, and ZIP code 

*     *     *  

SEATTLE  WA 

*     *     *  

20 21

22 Dependent  care benefi ts 23 Benefits included in Box 10

24 State Income tax 25 State wages, t ips, etc.  

26 Name of state 27 Local income tax  
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28 Local wages, t ips, etc. 29 Name of local i ty  

IRS APP. 
                Dept . of the Treasury – Internal Revenue Service

Copy C For  EMPLOYEE’S RECORDS (See Not ice on back.)

Form W-2 Wage and Tax Statement  1992 

This informat ion is being furnished to the Internal
Revenue Service. I f you are required to fi le a tax return,
a negl igence penalty or  other  [i l legible] may be imposed
on you i f this income is taxable and you fai l  to repor t  i t .

a Control  number   Void 
�…

OMB No. 1545-0008  

b Employer ’s ident i ficat ion number  

*     *     *  

c Employer ’s name, address, and ZIP code

*     *     *  

d Employee’s social  secur i ty number  

*     *     *  

e Employee’s name, address, and ZIP code

*     *     *  

    SEATTLE  WA 

1 Wages, t ips, other  
       compensat ion 
         1166.68 

2 Federal income tax 
        withheld 
           0.00 

3 Social  secur i ty wages 
          1166.68 

4 Social  secur i ty tax wi thheld
              72.32 



R. App. 15 

5 Medicare wages and t ips 
          1166.68 

6 Medicare tax withheld 
                 18.92 

7 Social  secur i ty tax 8 Al located t ips 

9 Advance EIC payment  10 Dependent  care benefi ts 

11 Nonqual i fied plans 12 Benefi ts included in Box 1

13 See inst rs. for  Box 13 14 Other  

15
Statutory      Deceased   Person  Legal  942   Subtotal  Deferred
employment                     part       rep.    wmp.           compensation
�… �… �… �… �… �… �…

16 State Employer’s state I .D. No. 
------------------------------------------------- 

17 State wages, t ips, etc.
-------------------------------------

18 State income tax 
------------------------------------------------- 

19 Local i ty names 
-------------------------------------

20 Local wages, t ips, etc. 
------------------------------------------------- 

21 Local income tax 
-------------------------------------

IRS APP. 
                Dept . of the Treasury – Internal Revenue Service

Form W-2 Wage and Tax Statement  1993 

Copy C For  EMPLOYEE’S RECORDS (See Not ice on back.)

This informat ion is being furnished to the Internal
Revenue Service. I f you are required to fi le a tax return,
a negl igence penalty or  other  sanct ion may be imposed 
on you i f this income is taxable and you fai l  to repor t  i t .
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5 June 1997 
Dear   *  *  *   

  Thank you for  your  let ter  and resume. We are very 
sorry that  i t  has taken this long to respond to your  tele-
phone cal ls and let ter , but  we have been in a state of 
t ransit ion and have been unable to give your  problem our  
ful lest  at tent ion unt i l  recent ly. We were very sorry to 
learn that  you were laid off from your  posit ion at  the bank. 
Please be assured that  we have careful ly reviewed the 
informat ion you submit ted along with your  cont ract  with 
this organizat ion and the benefi ts contained therein. As 
Ms Catney stated in your  previous discussions, we sympa-
thize with the si tuat ion you now find yourself in but  regret  
that  due to our  budget  const raints, we are unable to 
provide you with addit ional assistance. We have discussed 
your  resume with an employment  special ist  who has 
suggested a job search company in your  area. We were 
advised that  this company special izes in finding employ-
ment  for  persons in your  field of banking and financing, 
but  we’ve have no personal exper ience or  other  informa-
t ion relat ing to i ts success rat io: 

Accountants On Cal l  
601 Union St  
Two Union Square 
Seat t le, Wash. 98101 

Janeen Reinhar t  
206-467-0700

  We want  you to know that  this office has great  respect  
for  the people we serve and we remain grateful  for  your  
past  service to this count ry. We cont inue to be concerned 
for  your  secur i ty and welfare and would hope to be flexible 
should you require assistance in the future. 
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  Again, we wish you and your  family every success. 

Sincerely,

/s/ Nancy Clayborne 
  Nancy Clayborne 
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The Honorable Rober t  L . Lasnik 

UNI TED STATES DI STRI CT COURT 
WESTERN DI STRI CT OF WASHI NGTON 

AT SEATTLE 

JOHN DOE and JANE DOE, 
husband and wife, 

      Plaint i ffs, 

vs.

GEORGE J. TENET, Individual ly 
and as Director  of Cent ral  
I ntel l igence and Director  of the 
Central  I ntel l igence Agency, 
and THE UNITED STATES 
OF AMERICA, 

      Defendants. 

NO. C99-1597L 

DECLARATION OF 
STEVEN W. HALE 

  STEVEN W. HALE states as fol lows: 

  1. I  am one of the at torneys of record for  the plain-
t i ffs, John Doe and Jane Doe, know the contents of this 
declarat ion to be t rue and am otherwise competent  to 
test i fy thereto. 

  2. After  plaint i ffs sought  legal representat ion in 
their  effor ts to obtain assistance from the Agency, the 
Agency granted the me and El izabeth A. Alaniz secur i ty 
clearance for  purposes of represent ing plaint i ffs in their  
claim with the Agency. 

  3. Dur ing a meet ing in August  1997 at  which the 
secur i ty clearances were granted, the Agency representa-
t ive (an at torney from the office of General Counsel) 
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purpor ted to explain the Agency’s uni lateral  determina-
t ion that  the benefi ts previously provided were “adequate” 
for  the services rendered and that  plaint i ffs were ent i t led 
to no fur ther  benefi ts. The Agency’s at torney did not  at  
this t ime claim any budgetary problems. 

  4. Dur ing this meet ing, the Agency’s at torney made 
statements concerning plaint i ffs’ services for  the United 
States, the benefi ts previously provided to plaint i ffs, and 
explained that  the Agency’s decision on benefi ts was based 
on an after-the-fact  subject ive evaluat ion of the services 
per formed. The statements by the Agency at torney relat -
ing to services rendered was incomplete, misleading and 
substant ial ly understated plaint i ffs’ services as compared 
with the descr ipt ion provided to us by plaint i ffs. The 
Agency’s representat ive was unable to reply to quest ions 
we posed because, as she said, she “was just  a messenger” 
and had no substant ive knowledge of the facts. We, there-
fore, requested an oppor tuni ty to meet  with Agency 
persons who were (a) substant ively knowledgeable and (b) 
empowered to make decisions. This request  was denied. 
I nstead, the Agency advised that  plaint i ffs could appeal 
the decision to the DCI . 

  5. We prepared an appeal, on behalf of the plaint i ffs, 
to the DCI . In doing so, the fol lowing occurred: 

  (a) We repeatedly requested from the Agency 
copies of the regulat ions that  governed the appeal 
process. These requests were ignored and no regula-
t ions were ever  provided. 

  (b) We repeatedly requested copies of the PL-
110 rules and regulat ions. These requests were ig-
nored and no rules or  regulat ions were ever  provided. 
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  (c) We repeatedly requested access to records 
potent ial ly relevant  to this mat ter  and which were 
classified within the level of secur i ty clearances 
granted us. These requests were denied or  ignored. 

  (d) We repeatedly requested access to the per-
sons with personal knowledge of the relevant  facts. 
These requests were denied or  ignored. 

  (e) We requested face-to-face meet ings with re-
sponsible Agency officials, with or  without  plaint i ffs 
present , to discuss the relevant  facts and circum-
stances. These requests were denied or  ignored. 

  (f) Notwithstanding the considerable obstacles 
presented by the Agency’s aforestated fai lures to pro-
vide even the most  basic informat ion, we fi led, on be-
half of the plaint i ffs, their  appeal with the DCI  on or  
about  December  9, 1997. At  the same t ime, we re-
quested an independent  review by the Agency’s In-
spector  General (“IG”). This request  and fol low-up 
requests for  IG review have not , to my knowledge, re-
sulted in any review by the IG. 

  (g) Subsequent ly, counsel for  the Agency oral ly 
advised us that  the Deputy Director  of Operat ions 
(not  the DCI ) had denied plaint i ffs’ appeal. Counsel 
for  the Agency advised that  a fur ther  appeal was pos-
sible to a panel of former  Agency officials (refer red to 
as the Helms Panel after  i ts chairperson, former  DCI  
Richard Helms). Being confused about  the appeal 
process as a result  of the inconsistent  and cont radic-
tory oral informat ion provided by the Agency, we 
again requested copies of the regulat ions or  rules gov-
erning such appeals. This request , l ike al l  before i t , 
was ignored. 

  (h) We requested wr i t ten confirmat ion of the 
Agency’s determinat ion of the appeal. This request  
was ignored. 
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  (i ) We pursued, on behalf of plaint i ffs, an appeal 
to the Helms Panel and, in doing so, renewed our  re-
quests for  access to documents and persons and for  a 
copy of regulat ions governing the appeal process. I n 
addit ion, we made repeated requests for  an oppor tu-
nity for  plaint i ffs themselves or , at  a minimum, for  us 
to appear  before the Helms Panel and present  their  
case. We also made repeated requests for  an oppor tu-
nity to confront  witnesses – whose ident i t ies could, i f 
necessary, be concealed. These requests were directed 
both to the Agency and to the Helms Panel. Other  
than receiving a voice mai l  message from Mr. Helms, 
al l  such requests were ei ther  denied or  ignored. 

  (j) Counsel for  the Agency subsequent ly advised 
me oral ly that  the DCI  had determined, based on the 
recommendat ion of the Helms Panel, that  the Agency 
should provide cer tain benefi ts to plaint i ffs for  a pe-
r iod not  to exceed one year , and nothing thereafter . 

  (k) I  was al lowed to read the DCI ’s wr i t ten deci-
sion at  a secure locat ion in the Washington D.C. area. 
Even though the DCI ’s decision document  did not  
bear  any classificat ion, the Agency refused to provide 
me with a copy of the document . The DCI ’s wr i t ten 
decision did not  state the reasons for  reject ing the le-
gal arguments and factual asser t ions advanced by 
plaint i ffs in their  appeal or  the evidence rel ied upon 
in reaching his decision. I n addit ion to the DCI ’s deci-
sion, I  was also al lowed to read a document  that  pur-
por ted to be minutes of the proceeding before the 
Helms Panel. The document  was very shor t  and gen-
eral in detai l . I t  repor ted that  three persons involved 
in the recruitment , handl ing, and reset t lement  of 
plaint i ffs presented test imony. The br ief summary of 
their  statements, which totaled several sentences, in-
dicated test imony that  was incomplete, misleading 
and substant ial ly understated plaint i ffs’ services as 
compared with the facts as related to me by plaint i ffs, 
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other  than the fact  that  one witness repor tedly test i-
fied that  he or  she explained to plaint i ffs that  PL-110 
status is a l i fe-long commitment  for  secur i ty. 

  (l ) Counsel for  the Agency subsequent ly advised 
me that  in order  for  plaint i ffs to accept  the benefi ts of 
the DCI ’s decision, they would have to execute ful l  
and complete waivers and releases. The DCI ’s deci-
sion document  i tsel f makes no ment ion of waivers or  
releases.

  (m) We subsequent ly wrote counsel for  the 
Agency asking for  clar i ficat ion of whether  the appeal  
process and the DCI ’s decision represented an adjudi-
cat ion of plaint i ffs’ r ights, and i f so, how such an ad-
judicat ion could be predicated on a demand for  a 
waiver  and release. The Agency has not  responded. 

  6. Whenever  I  at tempted to discuss the mer i ts of the 
dispute with Agency lawyers, the response was one or  
more of the fol lowing: 

  (a) On several occasions, the cal l  or  let ter  by us 
request ing a meet ing or  discussion was ignored with-
out  even the cour tesy of a response; 

  (b) On the few occasions when a dialogue re-
sulted, never  was the Agency lawyer  wi l l ing or  able to 
discuss the mer i ts, notwithstanding the fact  that  Ms. 
Alaniz and I  had been granted secur i ty clearances; or  

  (c) When we pointed out  a fai lure of the Agency 
to consider  the mer i ts of the dispute according to ac-
cepted legal pr inciples and indicated a wi l l ingness to 
go to cour t  i f the Agency did not  respond appropr i-
ately, the Agency lawyer ’s response was “how are you 
going to get  around Totten?

  7. The reason for  the Agency’s unwil l ingness to 
discuss the mer i ts of the case with us, notwithstanding the 
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fact  that  the Agency had granted us secur i ty clearances 
specifical ly for  the purpose of represent ing plaint i ffs in 
this mat ter , was never  explained by the Agency. 

  8. At tached hereto as Exhibi t  1 is a t rue and correct  
copy of the Repor t  on the Hear ings on Federal Govern-
ment ’s Handl ing of Soviet  and Communist  Bloc Defectors, 
Permanent  Subcommit tee on Invest igat ions of the Com-
mit tee on Governmental Affairs, United States Senate, 
October  1987. 

  9. In one of the documents shown to me by the 
Agency, a document  that  bore no secur i ty classificat ion, 
the Agency stated that  i t  designated plaint i ffs as having 
“PL-110” status. To the best  of my recol lect ion, this docu-
ment  was a response to a staff member  of the U.S. Senate. 
Aside from admit t ing the plaint i ffs’ PL-110 status, the 
summary of plaint i ffs’ work for  the Agency in this docu-
ment  was, when compared with what  has been related to 
us by plaint i ffs, incomplete, misleading and substant ial ly 
understated plaint i ffs’ services. 

  10. At tached hereto as Exhibi t  2 is a t rue and correct  
copy of a let ter  we received from the Central  I ntel l igence 
Agency approving plaint i ffs’ complaint  for  publ ic fi l ing. 

  I  CERTIFY UNDER PENALTY OF PERJURY under  
the laws of the United States of Amer ica that  the forego-
ing is t rue and correct . 

  SIGNED AND DATED at  Seat t le, Washington, this 
4th day of February, 2000 by STEVEN W. HALE. 

/s/ Steven W. Hale
  Steven W. Hale 
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FEDERAL  GOVERNM ENT’S H ANDL I NG OF 
SOVI ET  AND COM M UNI ST BL OC DEFECTORS 

H EARI NGS 

BEFORE THE

PERMANENT 
SUBCOMMI TTEE ON I NVESTI GATI ONS 

OF THE

COMMI TTEE ON 
GOVERNMENTAL AFFAI RS 
UNI TED STATES SENATE 

ONE HUNDREDTH CONGRESS

FI RST SESSI ON

-----------------------------------------------------------------------

OCTOBER 8, 9, 21, 1987 

FEDERAL  GOVERNM ENT’S H ANDL I NG OF 
SOVI ET  AND COM M UNI ST BL OC DEFECTORS 

-----------------------------------------------------------------------

TH URSDAY, OCTOBER  8, 1987 

U.S. SENATE,
PERMANENT SUBCOMMI TTEE ON  I NVESTI GATI ONS,

COMMI TTEE ON  GOVERNMENTAL  AFFAI RS,
Washington, DC.

  The subcommit tee met  at  9:33 a.m. in room SD-342, 
under  author i ty of S. Res. 80, Sect ion 13, dated January 
28, 1987, Hon. Sam Nunn, chairman of the subcommit tee, 
presiding.

  Members of the subcommit tee present : Senator  Sam 
Nunn, Democrat , Georgia; Senator  Jim Sasser , Democrat , 
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Tennessee; Senator Will iam V. Roth, Jr., Republican, Dela-
ware; and Senator Will iam S. Cohen, Republican, Maine. 

  Members of the professional staff present : Eleanore J. 
H i l l , Chief Counsel and Staff Director ; John F. Sopko, 
Deputy Chief Counsel; Mary D. Rober tson, Chief Clerk; 
Kathleen A. Dias, Execut ive Assistant  to the Chief Coun-
sel; David B. Buckley, I nvest igator ; Cynthia Comstock, 
Staff Assistant ; David Munson, Invest igator ; Harr iet  J. 
McFaul, Counsel; Harold L ippman, Invest igator ; Daniel  F. 
Rinzel, Chief Counsel to the Minor i ty; Mary K. Vinson, 
Staff I nvest igator  to the Minor i ty; Mar i lyn Munson, 
Secretary; Declan Cashman, Secretary; Evelyn Boyd 
(Senator  Sasser); Rick Goodman (Senator  Pryor); Al l ie 
Gi les (Senator  Levin); Natal ie Bocock (Senator  Cohen); 
Jeff Landry (Senator  Stevens); Lor i  Beth Feld (Senator  
Tr ible); Mar ianne McGet t igan (Senator  Rudman); Jim 
Dykst ra (Intel l igence Commit tee); and Richard Di l l . 

  [Senators present  at  convening of hear ing: Senators 
Nunn and Cohen.] 

  [The let ter  of author i ty fol lows:] 

U.S. SENATE,
COMMI TTEE ON  GOVERNMENTAL  AFFAI RS,

SENATE PERMANENT SUBCOMMITTEE ON I NVESTIGATIONS,
Washington, DC.

  Pursuant  to Rule 5 of the Rules of Procedure of the 
Senate Permanent  Subcommit tee on Invest igat ions of the 
Commit tee on Governmental Affairs, permission is herby 
granted for  the Chairman, or  any Member  of the Subcom-
mit tee as designated by the Chairman, to conduct  open 
and/or  execut ive session hear ings without  a quorum of two 
members for  the administ rat ion of oaths and the taking of 
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test imony in connect ion with hear ings on the Federal 
Government ’s Handl ing of Soviet  and Communist  Bloc 
Defectors, to be held on October  8, 9 and 21, 1987. 

SAM  NUNN,
Chai rman,

WI LLIAM  V. ROTH , JR.,
Ranking Minor i ty Member .

*     *     *  

Donald Jameson ret ired from a dist inguished career  at  the 
CIA, where he became an exper t  on the subject  of defectors 
and defect ion. L t . Gen. James Wil l iams ret ired recent ly as 
Director  of the Defense Intel l igence Agency, a posit ion in 
which he had direct  exper ience with the value of the 
defector  to mil i tary intel l igence. 

  I  think that  i t  might  be useful at  the outset  to define a 
few terms. At  Jamestown, when we use the word “defec-
tor ,” we mean an individual who has i l legal ly removed 
himself or  herself from jur isdict ion of a Communist  gov-
ernment . We do not  as a rule work with emigres who have 
left  their  former  count r ies legal ly. 

  When we use the term “high level,” we mean someone 
whose posit ion and exper ience in his former  count ry was 
such that  he is qual i fied to make a sustained cont r ibut ion 
to Western understanding of the East . 

  Senator  NUNN, Mr . Geimer , unfor tunately, we have 
a vote up there. I  would l ike to hear  your  test imony, and 
we don’t  have anybody else here. This is a st range t ime to 
take a break, but  we are going to have to take about  a five-
minute break. I  wi l l  run and vote, and come back as soon 
as possible. I  think that  i t  wi l l  be bet ter  than going al l  the 
way through i t . I  wi l l  be back in about  five minutes. 
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  [Recess.] 

  Senator  NUNN. Mr . Geimer , why don’t  you proceed 
r ight  where you left  off. 

  MR. GEIMER. I  was explaining that  Jamestown 
represents high level defectors. I  was saying that  when we 
say high level, we mean someone whose posit ion and 
exper ience in his former  count ry was such that  he is 
qual i fied to make a sustained cont r ibut ion to Western 
understanding of the East . Admit tedly, applying this label 
entai ls a cer tain amount  of subject ivi ty. 

  Within the category of “defector,” we dist inguish four 
groups. First , there are the people with relat ively l it t le 
education and who occupied relat ively low posit ions in their  
former country. I  refer here to seamen who jump ship, and 
soldiers who defect in Afghanistan, for example. Jamestown 
does not work with people of this type because they have 
lit t le of interest to say beyond the init ial press conference. 

  Second, there are the people from ordinary occupa-
t ions who have t ransferable ski l ls. I  refer  here to hockey 
players, physicians, engineers, bal ler inas, and so for th. 
Jamestown does not  work with people in this category. For  
the most  par t  these individuals simply want  to pract ice 
their  profession in freedom. They have relat ively l i t t le 
t rouble adjust ing to l i fe in the West , and l i t t le interest  in 
par t icipat ing in the publ ic dialogue on East -West  issues. 

  Third are the intel l igence officers. Usual ly people in 
this category l ive quiet  l ives in the United States. They 
are given new ident i t ies, learn new ski l ls, and l ive anony-
mously. This group is bel ieved to be at  r isk of repr isal from 
their  former  governments and, as a result , are not  given to 
publ ic act ivi ty. 
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  I n most  cases, the publ ic and Jamestown would not  
even know of the existence of an intel l igence officer  who 
has defected. There are a few except ions, however , and 
Jamestown does work with some former  intel l igence 
officers who are wi l l ing to wr i te books and to lecture. 

  The four th category consists of people who are diplo-
mats, or  occupied other  high posit ions in government  or  in 
the academics wor ld. These are the people with whom 
Jamestown works, because we bel ieve i t  impor tant  that  
the exper ience and insights of such people be shared as 
widely as possible in the West . These are the people from 
whom we can learn the nature and purposes of our  adver-
sar ies in the East . 

  Among those whom Jamestown assists, as I  mentioned 
above, are a few former intell igence officers. These are 
supported by the Federal government under what is com-
monly referred to as Public Law 110. This law requires the 
government to support for l ife individuals who defect and 
who bring with them important intell igence. However, the 
vast majority of the people we work with receive no financial 
assistance. They work for a living just l ike anyone else. 

  I f an individual is newly defected and requires reset -
t lement  assistance, Jamestown wi l l  help him find housing, 
employment , language t raining, dr iver ’s l icense, or  what -
ever  is needed. I f an individual is wel l  set t led here, James-
town wi l l  provide whatever  services are necessary to 
enable the defector  to convey his message to pol icy-makers 
and the publ ic. 

  We may provide edit ing and t ranslat ion services for  
those who are wr i t ing ar t icles and books. We may provide 
t raining in publ ic speaking for  those who have joined 
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Jamestown’s speakers bureau. The one thing that  we don’t  
provide, because we don’t  have enough of i t , is money. 

  Most  of the people Jamestown works with could and 
should work ful l  t ime speaking, wr i t ing, and teaching in 
the field of internat ional relat ions. They are, after  al l , a 
unique and scarce nat ional resource. However , this re-
source is not  being ful ly used. Let  me ci te some examples. 

  A former  Soviet  scient ist  works for  the U.S. Govern-
ment  in a capacity unrelated to his educat ion or  exper i-
ence. He should be a ful l -fledged member  of the Amer ican 
academic community, but  there are no funds to suppor t  
his research or  to enable him to acquire a degree from an 
Amer ican universi ty. 

  A former  Soviet  mi l i tary officer  and universi ty profes-
sor  makes his l iving teaching Russian. I n our  opinion, he 
should be studying for  a U.S. degree so that  eventual ly he 
can teach in a universi ty here. 

  A former  Soviet  diplomat  is studying for  a graduate 
degree here, but  his studies suffer  because he must  work 
nights repair ing refr igerat ion equipment  in order  to 
suppor t  himself. 

  A former  Cuban diplomat , with a wealth of exper i-
ence, has just  lost  his job as an editor  because the com-
pany he worked for  has col lapsed. His future is uncer tain. 

  A former  ambassador  from Ethiopia, a highly edu-
cated and cult ivated man, is unemployed. For  a whi le he 
earned a l iving doing menial work, but  found i t  beyond his 
physical capacity. 

  A former  high level diplomat from Eastern Europe is 
near ing the end of a temporary assignment . He would l ike 
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to obtain a U.S. graduate degree and pursue a career  in 
teaching, but  this is impossible because he needs to 
suppor t  his family. 

*     *     *  

unique talents, the negat ive impact  upon future defec-
t ions, and the propaganda use that  the Soviet  Bloc makes 
of these fai l ings. These problems affect  not  only the 
number  of future non-intel l igence defectors but  also the 
cr i t ical ly impor tant  defect ion of the intel l igence officer  or  
other  essent ial  al ien since their  t reatment  is inexorably 
inter twined to the would-be defector . 

I I I . THE DEFECTOR PHENOMENA

A) Defini t ion: Who Are They?

  Unlike “polit ical refugee,” “asylee” or “immigrant” that 
have clear legal definit ions and consequences, the term 
“defector” has been used to cover a wide range of activit ies 
and any number of individuals or events. Thus it  has been 
used to describe the 1986 decision of American scient ist  
Arnold Lokshin to move with his family to the USSR4, the 
1960’s espionage activit ies of Col. Penkovsky within the 
Soviet Union5, as wel l  as the recent  expulsion of known 
dissidents such as Aleksandr Solzhenitsyn and Yuri Orlov6.

  Congress has provided for  select ive assistance to a 
very small  number  of defectors who are of special  interest  
to the the intel l igence community. Sect ion 7 of the Central  
I ntel l igence Act of 1949, (50 USC 403h), states: 

Admission of essential  al iens; l imitation on number

“Whenever  the Director , the At torney General, 
and the Commissioner of Immigrat ion shal l  de-
termine that  the ent ry of a par t icular  al ien into 
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the United States for  permanent  residence is in
the interest of national  secur i ty or  essential  to the 
fur therance of the national  intel l igence mission,
such al ien and his immediate family shal l  be 
given ent ry into the United States for  permanent  
residence. . . . Provided, That  the number of 
al iens and members of their  immediate famil ies 
. . . , shal l  in no case exceed one hundred persons 
in any fiscal year .” 

  Due to the nature of their  mission, these essential aliens 
are limited to an extremely small number of defectors who 
for clear national security reasons are afforded the protect ion 
and special handling of the Intell igence Community. For the 
most part , due to their  special security problems, these 
defectors are unable or unwill ing to enter the publ ic arena 
under  their  real names or  ident i t ies.7

  I n pract ice only an exceedingly small  number  of 
people fal l  into this category. The staff found that  the bulk 
of those people one would normally classify as “defectors” 
have tended to fal l  outside of this defini t ion, despite the 
fact  that  many of them are often pr ivy to impor tant  and 
otherwise unavai lable informat ion that  would be useful in 
the publ ic domain for  the analysis of Soviet  and East  
European affairs. 

  Even when this type of defector  is eager  to cont r ibute 
his or  her knowledge to the analyt ical community, the 
staff found 

*     *     *  
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CENTRAL  I NTEL L I GENCE AGENCY 

WASHI NGTON , D.C. 20505 

Office of General  Counsel  

13 August  1999 

PERSONAL  AND CONFI DENTI AL

Steven Hale, Esq. 
Perkins Coie 
1201 Third Avenue 
40th Floor  
Seat t le, Washington, 98101 

Dear  Mr . Hale: 

  We have completed the review of your  draft  complaint . 
You may fi le i t  as is. Our  review was not  for  the purpose of 
ident i fying and removing classified informat ion. Should 
you elect  to fi le the complaint , the Agency reserves the 
r ight  to decl ine to confirm or  deny any and al l  al legat ions 
in your  complaint  when an official  confirmat ion or  denial  
would disclose classified informat ion. 

 Sincerely 

/s/ M . D. Darby 
  M . Diane Darby 

Area Secur i t y Officer  
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TH E H ONORABL E ROBERT S. L ASNI K  

UNI TED STATES DI STRI CT COURT 
WESTERN DI STRI CT OF WASHI NGTON 

AT SEATTLE 

JOHN DOE and JANE DOE,
husband and wife, 

  Plaint i ffs, 

  vs. 

GEORGE J. TENET, 
Individual ly and as Director  
of Cent ral  I ntel l igence and 
Director  of the Central  
I ntel l igence Agency, and 
THE UNITED STATES 
OF AMERICA, 

  Defendants. 

NO. C99-1597L 

PLAINTIFFS’ MOTION 
TO STRIKE PORTIONS 
OF WILLIAM H. McNAIR’S 
DECLARATION 

NOTE ON CALENDAR 
TO BE HEARD WI TH 
DEFENDANTS’ MOTION
FOR SUMMARY 
JUDGMENT OR, I N 
THE AL TERNATI VE, 
RENEWED MOTI ON 
TO DI SMI SS NOTED 
FOR OCTOBER 13, 2000.

I . M OTI ON 

  Plaint i ffs John Doe and Jane Doe respect ful ly move 
the Cour t  for  an order  st r ik ing the fol lowing por t ion of the 
declarat ion of Wil l iam H. McNair  (“McNair ”) dated July 
17, 2000: 

I  can inform the cour t  unequivocal ly that  there 
are no Agency or  other  US federal regulat ions 
that  require the CIA to provide l i fet ime subsis-
tence assistance to individuals brought  into the 
United States under  the author i ty of PL-110. 
Nei t her  PL -110, nor  any ot her  l aw , st at u t e, 
r egu lat i on , i n t er nal  pol i cy , unst at ed pr i n -
ci p le or  anyt h i ng el se has ever  befor e, or  
does now , obl i gat e t he Agency t o pr ov i de 
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any for m of  l i fet i me f i nanci al  assi st ance t o 
i nd i v i dual s br ough t  i n t o t he Un i t ed St at es 
by t he CI A under  t he au t hor i t y  of  PL -110.

McNair  declarat ion at  3-4, ¶ 5 (emphasis in or iginal). 

I I . ARGUM ENT 

  Defendants have moved for  summary judgment  or , in 
the alternat ive, to dismiss the pending act ion. I n suppor t  
of their  mot ion, defendants fi led a declarat ion from Wil-
l iam H. McNair , the Informat ion Review Officer  for  the 
clandest ine service of the CIA (the Directorate of Opera-
t ions). The ident i fied por t ion of the McNair  declarat ion 
referenced above should be st r icken because 1) when 
deposed, Mr . McNair  was unable to ident i fy which por-
t ions of the declarat ion were based on his personal knowl-
edge as opposed to that  of others; 2) Mr . McNair  has no 
responsibi l i ty or  special ized exper t ise in ei ther  making or  
interpret ing such regulat ions and thus his opinions are 
unqual i fied and lack foundat ion; 3) Mr . McNair ’s charac-
ter izat ions and opinions as to what  the regulat ions provide 
const i tute legal conclusions; and 4) they are hearsay. 

  Statements in declarat ions and other  evidence must  
be st r icken or  ignored i f they const i tute hearsay, legal 
conclusions, inadmissible opinions, or  otherwise are 
incompetent  or  inadmissible. Fed. R. Civ. P. 56(e) requires 
that  such declarat ions be made on personal knowledge of 
such specific facts as would be admissible in evidence, and 
affi rmat ively shown by an affiant  competent  to test i fy to 
those specific facts. 
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A. M r . M cNai r  i s Not  Compet en t  t o Test i fy  On  t he 
M at t er s Addr essed i n  t he Por t i on  of  H i s Decla-
r at i on  t hat  Plai n t i f fs Seek  t o St r i k e 

1. Defendan t s have not  est abl i shed t hat  t he 
subject  t est i mony i s based on  M r . M cNai r ’s 
per sonal  k now ledge. 

  I n his deposit ion test imony, Mr . McNair  admit ted 
that  the CIA’s at torneys drafted his declarat ion, that  the 
declarat ion was basical ly boi lerplate, and that  he could not  
determine which par ts of the declarat ion are based on 
something other  than his personal knowledge: 

Q: Now with regard to the declarat ion, did they 
[CIA lawyers] draft  i t  fi rst  or  did you draft  i t? 

A: They work actual ly off of – I  don’t  want  to 
say boi lerplate, but  we know what  the issues are, 
and then i t  wi l l  come to me maybe twice in draft . 

Q: I f I  wanted to ask you what  par t  in this dec-
larat ion was in par t  at  least  based upon some-
thing other  than your  personal knowledge, you 
couldn’t  point  that  out? 

A: Frankly, I  doubt  i t  because they run to-
gether .

Deposit ion of Wil l iam H. McNair  dated September  7, 2000 
at  56 (submit ted as Exhibi t  A to the Declarat ion of Steven 
W. Hale, September  25, 2000.) I n response to another  
quest ion about  whether  he could determine what  par t  of 
the declarat ion was based on something other  than his 
personal knowledge, Mr . McNair  responded, “I  don’t  think 
I  could parse that  out .” McNair  Dep. Trans. at  54. The 
subject  test imony must  be st r icken pursuant  to Fed. R. 
Evid. 602. 
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2. M r . M cNai r  I s Not  Qual i f i ed  t o Render  an  
Opi n i on  Abou t  t he M ean i ng of  t he CI A’s 
Regu lat i ons. 

  Mr . McNair  admit ted in deposit ion that  he has no 
responsibi l i ty for  making or  interpret ing CIA regulat ions 
and that  his sole funct ion with regard to the regulat ions is 
a secur i ty funct ion, that  is, in si tuat ions where the regula-
t ions are to be released to someone without  the requisi te 
secur i ty clearance, Mr . McNair ’s funct ion is to ensure that  
the regulat ions are released in a redacted form that  does 
not  result  in the release of informat ion potent ial ly harmful 
to the nat ional secur i ty. McNair  Dep. Trans. at  105. Mr . 
McNair  is not  expressly offered by defendants as an exper t  
and he obviously is not  an exper t  on the meaning of 
regulat ions. Mr . McNair ’s opinion is also not  admissible as 
lay opinion as they are not  “rat ional ly based on the per-
cept ion of the witness.” Fed. R. Evid. 701, 702. 

  McNair  also admit ted that  he does not  know what  
procedures the CIA used in responding to plaint i ffs’ 
gr ievance. Id. at  90. Yet , the por t ion of his declarat ion to 
which the plaint i ffs object  states that  Mr . McNair  is 
famil iar  with the laws, statutes, regulat ions and internal 
pol icies that  govern the financial  assistance given to 
individuals brought  into the United States by the CIA. 
Such a statement  is not  admissible because Mr. McNair  
has no personal knowledge of the procedures for  respond-
ing to plaint i ffs’ gr ievance. 

3. M r . M cNai r ’s Test i m on y  Con st i t u t es a L egal  
Op i n i on  Wh i ch  H e i s Not  Qu al i f i ed  t o Of fer . 

  Mr . McNair ’s opinions about  the CIA regulat ions are 
legal conclusions which he is not  competent  to provide. See
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Fed. R. Civ. P. 56(e); Fed. R. Evid. 701. Mr . McNair ’s 
declarat ion states that  “[n]ei ther  PL-110, nor  any other  
law, statute, regulat ion, internal pol icy, unstated pr inciple 
or  anything else has ever  before, or  does now, obl igate the 
Agency to provide any form of l i fet ime financial  assistance 
to individuals brought  into the United States by the CIA 
under  the author i ty of PL-110.” McNair  declarat ion at  3-4. 
Whether  the CIA is obl igated by law to provide cer tain 
assistance to individuals brought  into the U.S. by the CIA 
is a legal quest ion which Mr. McNair  is not  competent  to 
address. Mr . McNair  is an Informat ion Review Officer . I t  
is not  his job to interpret  laws or  CIA regulat ions. He 
stated that  he does not  even know i f any regulat ions exist  
that  would govern the panel that  deals with reset t lement  
gr ievances. McNair  Dep. Trans. at  35. Because the subject  
por t ion of his declarat ion provides a legal conclusion about  
CIA regulat ions, i t  must  be st r icken. 

B . M r . M cNai r ’s Op i n i on s Ar e H ear say . 

  The subject  por t ions of Mr . McNair ’s declarat ion is 
hearsay and is not  admissible under  any recognized 
except ion to the hearsay rule. Fed. R. Evid. 801, 802. 

I I I . CONCL USI ON 

  For  the forgoing reasons, plaint i ffs request  that  the 
indicated por t ion of Mr . McNair ’s declarat ion be st r icken. 

  DATED this 3rd day of October , 2000. 

 PERK I NS COI  L L P

By /s/ Steven W. Hale
Steven W. Hale, WSBA #5993 
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By /s/ El izabeth A. Alaniz
Elizabeth A. Alaniz, WSBA #21096 
ATTORNEYS FOR PLAINTIFFS 
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UNI TED STATES COURT OF APPEALS 

FOR THE NI NTH CI RCUI T 

JOHN DOE; et  al ., 

    Plaint i ffs-Appel lees 

  v. 

GEORGE J. TENET, 
individual ly and as Director  
of Cent ral  I ntel l igence and 
Director  of the Central  
I ntel l igence Agency; et  al ., 

    Defendants-Appel lants 

No. 01-35419 

DC# CV-99-1597-RSL 
Western Washington 
(Seat t le)

ORDER 

(Filed Aug. 6, 2001) 

  Appel lees’ mot ion to expedite this appeal is granted. 
The provisions of Ninth Circuit  Rule 31-2.2(a) shal l  not  
apply to this br iefing schedule. 

  Appel lants’ opening br ief is due 30 days from the 
fi l ing date of this order ; appel lees’ answer ing br ief is due 
within 28 days after  service of the opening br ief; and 
appel lants’ opt ional reply br ief is due within 14 days after  
service of the answer ing br ief. 

  Appel lants shal l  monitor  the issuance of the cer t i fi -
cate of record. See Fed. R. App. P. 11(a); 9th Cir . R. 11-2. 
Absence of the cer t i ficate of record may delay the resolu-
t ion of this appeal. 
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  The Clerk shal l  calendar  this case on the next  avai l-
able calendar  fol lowing receipt  of appel lees’ br ief. 

 For  the Cour t  

/s/ Mar t in Lewal len
Mart in Lewal len 
Mot ions At torney/Deputy Clerk 
9th Cir . R. 27-7 
General Orders/Appendix A 
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CENTRAL  I NTEL L I GENCE AGENCY 
WASH I NGTON , D .C. 20505 

Office of General  Counsel  

1 September  2000 

VIA FACSIMILE
Steven W. Hale, Esq. 
Perkins Coie, LLP 
1201 Third Avenue 
Suite 4800 
Seat t le, Washington 98101-3099 

Re: Doe v. Tenet, et al . 
(US Dist. Ct. Case No. C99-1597L)

Dear  Mr . Hale: 

  Enclosed are Defendant ’s product ion in response to 
Plaint i ff’s First  Requests for  Product ion to Defendants and 
pursuant  to the agreement  you reached with Assistant  
United States At torney Harold Malkin. 

  As Mr. Malkin informed you, Defendant  objects to the 
Requests for  Product ion on the ground that  informat ion 
contained in documents responsive to the request  is 
classified pursuant  to Execut ive Order  12958, 3 C.F.R. 333 
(1995), repr inted as amended in 50 U.S.C.A. § 435 note 
(1995); and also pr ivi leged pursuant  to the Director  of 
Central  I ntel l igence’s statutory mandate to protect  intel l i -
gence sources and methods. Sect ion 103(c)(6) of the Na-
t ional Secur i ty Act  of 1947, as amended, codified at  50 
U.S.C. § 403-3(c)(6); and also pr ivi leged under  the Central  
I ntel l igence Agency Act  of 1949, as amended, 50 U.S.C. 
§ 403g. Defendant  fur ther  objects to the Requests on the 
ground that  they are overbroad and not  reasonably calcu-
lated to lead to the discovery of admissible evidence as 
they would request  informat ion contained in responsive 
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documents that  would be outside the relevant  subject  
mat ter  of this l i t igat ion. 

  Without  waiving these object ions, Defendant  responds 
to the Requests by producing the at tached documents in a 
redacted form. Please note that  no responsive documents 
have been withheld, and that  al l  relevant  por t ions of 
responsive documents have been provided, albeit  in a 
redacted form. Wil l iam McNair , whose deposit ion is set  for  
7 September  2000, is the person responsible for  these 
redact ions.

  I  look forward to meet ing with you on September  7 for  
Mr . McNair ’s deposit ion. 

 Sincerely, 

/s/ Daniel  L . Pines 
Daniel  L . Pines 
At torney-Advisor

Enclosures:
 as stated 

cc: Harold Malkin, Esq. 
(via facsimile; with enclosures) 
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CENTRAL  I NTEL L I GENCE AGENCY 
WASH I NGTON , D .C. 20505 

Gener al  Counsel  OGC-88-53371 
12 December  1988

Stephen A. Saltzburg 
U.S. Depar tment  of Just ice 
Office of Assistant  At torney 
 General 
Cr iminal Division 
Room 2113 
10th and Pennsylvania Ave., N.W. 
Washington, D.C. 20530 

Dear  Steve: 

  I  am wr i t ing to request  your  assistance in revising 
cer tain understandings made in a 1949 let ter  to the 
At torney General by then DCI  Admiral  H i l lenkoet ter  
concerning CIA commitments to those al iens permit ted 
ent ry into the United States under  the provisions of 50 
U.S.C.A. 403h. I n that  let ter , Admiral  H i l lenkoet ter  
assured DOJ that  *  *  *  “shal l  not  become a publ ic charge 
pr ior  to his obtaining United States ci t izenship.” At  the 
t ime of this or iginal commitment , we bel ieved that  *  *  *  
would seek Amer ican ci t izenship at  the ear l iest  possible 
moment  when they fi rst  became el igible for  natural izat ion. 
Unfor tunately, our  exper ience over  the years indicates 
that  this 1949 commitment  can act  as an impediment  and 
financial  disincent ive to some *  *  *  obtaining U.S. ci t izen-
ship. I t  is, of course, the desire of the CIA to encourage 
*  *  *  to become total ly integrated into the Amer ican way of 
l i fe. Such a goal is fur thered, we bel ieve, when *  *  *  
acquires U.S. Cit izenship. 

  Cer tainly, the CIA bel ieves i t  has an obl igat ion to 
suppor t  each of i ts *  *  *  for  a reasonable per iod of t ime 
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and, in some cases, based upon unique circumstances such 
as i l lness, age, or  indigency, this commitment  may be for  
l i fe. The CIA fi rmly bel ieves, however , that  such a decision 
should be made by the CIA based upon the mer i ts of each 
case, and should not  be cont rol led by *  *  *  unwil l ingness to 
pursue either  avai lable job opportunit ies or  U.S. ci t izen-
ship. Unfor tunately, under  the provisions of the 1949 
commitment , *  *  *  is able to blackmail  the CIA by refusing 
to become a U.S. ci t izen, thus requir ing the CIA to suppor t  
him for  an indefini te per iod of t ime. 

  The CIA has found that , pr ior  to obtaining U.S. 
ci t izenship, many *  *  *  wi l l  ask i f acquir ing Amer ican 
ci t izenship wi l l  affect  CIA responsibi l i t ies to them. I t  is 
the pol icy of the CIA to answer  such quest ions t ruthful ly. 
The CIA bel ieves that  financial  considerat ions should have 
absolutely no bear ing upon whether  *  *  *  decides to 
become a ci t izen. I t  is for  these reasons that  the CIA 
requests a revision of the 1949 understanding. 

  The CIA, therefore, proposes that  i ts obl igat ion to 
*  *  *  be changed as fol lows: 

“The CIA wi l l  ensure that  *  *  *  shal l  not  become 
a publ ic charge pr ior  to the t ime he or  she be-
comes a U.S. ci t izen, or  for  two years fol lowing 
the t ime he or  she is el igible to obtain U.S. ci t i -
zenship, whichever  occurs fi rst .” 

Because the major i ty of *  *  *  have been Communist  Par ty 
members, *  *  *  in such cases may not  be el igible to apply 
for  ci t izenship for  a per iod of 10 years. To cover  cour t  and 
other  potent ial  delays in the processing of *  *  *  ci t izenship 
appl icat ion, i t  seems reasonable to cont inue this financial  
commitment  for  an addit ional two years. 
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  CIA concerns with the 1949 commitment  are not  
caused by monetary considerat ions. The amount  required 
to keep *  *  *  off the publ ic welfare rol ls is general ly far  
below what  is spent  on those we determine to suppor t . The 
foremost  object ive of the CIA is to reset t le the *  *  *  and to 
enable the *  *  *  to become a product ive member  of Amer i-
can society. I t  is the bel ief of the CIA that  this new pro-
posal is in ful l  compliance with the spir i t  of the or iginal 
commitment  and wi l l  more than meet  any obl igat ions the 
CIA has to i ts *  *  *  . 

  I t  is my understanding that  this proposal has been 
discussed with appropr iate members of the Immigrat ion 
and Natural izat ion Service and that  they have no objec-
t ions to the proposed change. 

  Your  considerat ion of the above issues is appreciated. 
Either  I  or  *  *  *  of my office (40340) is avai lable to discuss 
this mat ter  fur ther . 

Sincerely,

 *  *  *
Russel l  J. Bruemmer 
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*     *     *  

The Honorable Sep. 8, 1949 
The At torney General 
Depar tment  of Just ice 
Washington 25, D.C. 

Dear  Mr. At torney General: 

  Reference is made to our  previous let ter  to the At tor -
ney General, dated 1 August  1949, concerning Sect ion 8 of 
the Central  I ntel l igence Act  of 1949. Pursuant  to that  
let ter, discussions have been held between representat ives 
of your  office and the Immigrat ion and Natural izat ion 
Service, and representat ives of this Agency. In addit ion, 
there is now in process a specific request  for  mot ion under  
Sect ion 8 of the above-ment ioned Act . 

  I n the discussions held, i t  was deemed necessary that  
addit ional precaut ions be set  up in the procedure for  
handl ing cases of this type. Consequent ly, I  wish to assure 
you that , in any case in which CIA recommends that  an 
al ien be permit ted to enter  the United States under  the 
provisions of Sect ion 8, *  *  *  this Agency wi l l  be in a 
posit ion to inform you as to his whereabouts and act ivi t ies 
at  al l  t imes whether  the al ien is in the United States or  
abroad. Fur ther, we shal l  advise the Immigrat ion and 
Natural izat ion Service of such an al ien’s locat ion whi le in 
the United States, and any change in residence or  em-
ployment  wi l l  be repor ted immediately. Also, when such an 
al ien departs from the United States, we shal l  advise the 
Immigrat ion and Natural izat ion Service. 

  I n the event  an al ien is permit ted to enter  under  the 
aforementioned Section * *  *  , we guarantee that he shall not 
become a public charge prior to his attaining U.S. cit izen-
ship. In such cases we propose to keep the Immigrat ion 
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and Natural izat ion Service informed as to the al ien’s 
locat ion unt i l  he shal l  depar t  from the United States or  
unt i l  he shal l  acquire United States ci t izenship. I f the 
proposal that  CIA keep Immigrat ion and Natural izat ion 
Service informed of the al ien’s locat ion *  *  *  is not  sat isfac-
tory and i f you prefer  that  the Federal Bureau of Invest i-
gat ion per form this funct ion, we assume you wi l l  so not i fy 
this Agency. 

  I t  should be understood that  in car rying out  the 
proposed procedures, this Agency wi l l  administer  them in 
i ts role of a sponsor  of the al ien. In no case can this Agency 
exercise physical rest raint  over  an al ien or  in any way 
assume internal secur i ty funct ions in view of the provi-
sions of the “Nat ional Secur i ty Act  of 1947” (P.L. 253). I n 
any par t icular  case, and at  any t ime, when derogatory 
informat ion is received by CIA concerning such an al ien, 
we shal l  not i fy you immediately of the informat ion re-
ceived.

  I  should l ike to express my appreciat ion for  the 
cooperat ion which my or iginal proposal has evoked in your  
office. I  t rust  that  the above wi l l  enable sat isfactory 
procedures to be developed within your  office. 

Sincerely yours, 

/s/ signed 
R.H. Hi l lenkoet ter  

Rear  Admiral, U.S.N. 
Director  of Cent ral  I ntel l igence 

*     *     *  

Dispatched by Special  Messenger  to Mr. Wil lard Fol ly, 
I& N this date. 
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Excerpt  from relevant  regulat ion –A; i tem 10.b. date: 
07/13/90

Individuals who are accepted *  *  *  and become our  Or-
ganizat ion’s responsibi l i ty may be reset t led with their  
immediate famil ies ei ther  in our  Count ry or  in some third 
count ry, insofar  as possible that  they prefer. *  *  *  Whether  
in or  out  of our  Country, our  Organizat ion assumes cer tain 
responsibi l i t ies to assist  *  *  *  in establ ishing a normal l i fe 
and becoming self-suppor t ing. I f *  *  *  is reset t led in our  
Country, our  Organizat ion’s suppor t  responsibi l i ty nor-
mal ly terminates when he/she acquires ci t izenship in our  
Country, but  may be terminated ear l ier. 

Excerpt  from relevant  regulat ion –A; i tem 10.a. date: 
06/25/99

Our Organizat ion assumes cer tain responsibi l i t ies to 
assist  *  *  *  in establ ishing a normal l i fe and becoming self-
suppor t ing. I f *  *  *  is reset t led in our  Country, our  Organi-
zat ion’s suppor t  responsibi l i ty normally terminates when 
he/she becomes el igible for  ci t izenship in our  Country, but  
may be terminated ear l ier. This responsibi l i ty is l imited to 
individuals and their  immediate famil ies who are formal ly 
accepted for  reset t lement  assistance. I t  does not  include 
appl icants who lack the “special  value” required for  status 
under  *  *  *  even though they may be reset t led in our  
Country with our  Government ’s assistance. *  *  *   



R. App. 49 

Excerpt  from relevant  regulat ion –A; i tem 7, b: date: 
01/15/81

Individuals who are accepted *  *  *  and who thus become a 
*  *  *  responsibi l i ty, may with their  immediate famil ies be 
reset t led either  in our  count ry or  in some third count ry, 
insofar  as possible in the count ry they prefer. *  *  *  
Whether  in or  out  of our  count ry, *  *  *  assumes cer tain 
responsibi l i t ies to assist  the *  *  *  in establ ishing a normal 
l i fe and becoming self-suppor t ive. I f *  *  *  is reset t led in 
our  count ry, *  *  *  suppor t  responsibi l i ty normally termi-
nates when *  *  *  has acquired ci t izenship in our  count ry, 
but  may be terminated ear l ier  i f *  *  *  is self-suppor t ing. 

Excerpt  from relevant  regulat ion –B; i tem 2,d, (5). date: 
01/04/99

I t  is CIA pol icy to ensure that  a recipient  of Sect ion 7 
benefi ts wi l l  not  become a publ ic charge pr ior  to becoming 
el igible for  U.S. ci t izenship. CIA may, however, cont inue to 
provide financial  suppor t  to *  *  *  who has been reset t led 
*  *  *  even after  *  *  *  has obtained ci t izenship i f *  *  *  
determines, in consultat ion wi th OGC, that  such suppor t  
is operat ional ly warranted under  the total i ty of the cir -
cumstances. The safety and secur i ty of *  *  *  are the 
cont inuing responsibi l i ty of CIA, and expenditures for  
these purposes, as contrasted to general financial  suppor t  
descr ibed above, may be under taken notwithstanding 
other  l imitat ions descr ibed in this regulat ion. 



R. App. 50 

Excerpt  from relevant  regulat ion –B, i tem c. (4) – (6) date: 
06/23/81

As a general rule, CIA financial  suppor t  for  *  *  *  should 
cease as soon as possible. L ikewise, financial  suppor t  for  
*  *  *  as a general rule should diminish as soon as possible, 
par t icular ly after  *  *  *  becomes par t ial ly self-suppor t ing. 
CIA has an obl igat ion, however, to ensure that  *  *  *  wi l l  
not  become a publ ic charge pr ior  to the t ime of becoming a 
ci t izen or  for  a per iod of 10 years of residence in the 
United States, whichever  occurs fi rst . CIA may cont inue to 
provide financial  suppor t  to *  *  *  even after  *  *  *  has 
obtained ci t izenship or  resided in the United States for  10 
years, i f *  *  *  determines that  such suppor t  is necessary. 
The safety and secur i ty of *  *  *  are cont inuing responsi-
bi l i t ies of CIA, and expenditures for  these purposes, as 
cont rasted to general financial  suppor t  descr ibed above, 
may be under taken notwithstanding other  l imitat ions 
descr ibed in this regulat ion. 

I n any instance in which financial  suppor t  to *  *  *  has not  
discont inued after  10 years, the Chief, *  *  *  shal l  submit  to 
*  *  *  a memorandum recommending ei ther  cont inuat ion of 
financial  suppor t , terminat ion of such suppor t , or  other 
appropr iate act ion. *  *  *  in coordinat ion with OGC, wi l l  
approve the cont inuat ion or  terminat ion of financial  
suppor t .

No element of CIA shal l  ini t iate act ion to secure passage of 
a pr ivate bi l l  designed to shor ten the per iod of el igibi l i ty 
for  ci t izenship *  *  *  without  pr ior  coordinat ion with the 
Legislat ive Counsel and the express approval of the DCI . 
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[4] PROCEEDI NGS 

    MR. HALE: The repor ter  and the witness and 
Daniel  and myself is the total i ty here, Harold. 

    MR. MALKIN: I ’m fine. 

    MR. HALE: Good. 

    Could you swear  the witness, please. 

    MR. MALKIN: Can I  just  say, Mr . McNair , you 
and I  have never  met . Hel lo. 

    MR. McNAIR: Hel lo there. 

    MR. MALKIN: Okay, Steve. I ’m ready, and 
you’l l  put  something on the record about  the need for  us to 
caucus i f that  ar ises? 

    MR. HALE: Yep. 

  Whereupon, 

          WILLIAM H. McNAIR 

was cal led for  examinat ion by counsel for  Plaint i ffs and, 
after  having been duly sworn by the notary publ ic, was 
examined and test i fied as fol lows: 

EXAMI NATI ON BY COUNSEL FOR PLAI NTI FFS 

  BY MR. HALE: 

  [5] Q. Would you state your  ful l  name, please. 

  A. Wi l l iam Hayes McNair . 

  Q. And your  posit ion with the Central  I ntel l igence 
Agency? 
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  A. I ’m the Informat ion Review Officer  for  the Direc-
tor  of Operat ions for  CIA. 

    MR. HALE: Before we get  star ted, Mr . Malkin 
and I  have agreed that  i f there’s any need to confer  with 
counsel since he’s appear ing by telephone – and of course, 
Mr . Pines is here also – that  you wi l l  let  me know, one of 
you, and the repor ter  and I  wi l l  be pleased to step out  of 
the room to al low you to caucus pr ivately. 

  So i f there’s any quest ion, just  ask for  a break, and 
we’l l  take that  break. Okay. 

  Harold is that  okay? 

    MR. MALKIN: That ’s fine with me. 

  Daniel , is that  okay with you? 

    MR. PINES: That ’s fine with me as wel l . 

    MR. MALKIN: Thanks. 

  BY MR. HALE: 

  Q. Before we get  star ted substant ively, [6] Mr . 
McNair , I  just  want  to make sure that  we have a common 
understanding. I ’m going to t ry to ask you quest ions that  
do not  require you to – 

    MR. PINES: Divulge? 

  BY MR. HALE: 

  Q. – divulge classified informat ion in response. I f I  
fai l , I ’m sure you’l l  point  i t  out . 

  But  I  want  to make sure that  we agree that  i f I  do ask 
you such a quest ion that  you wi l l  ei ther  object  or  answer  
ful ly and wi l l  not , for  example, give an incomplete answer  
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or  maybe even an evasive answer  to protect  intel l igence 
sources and methods. 

  I n other  words, I  want  you to give me a ful l  answer  or  
say you can’t  answer  rather  than protect ing intel l igence 
sources and methods by an incomplete answer . Do you 
understand what  I  mean? I s that  acceptable to you? 

  A. Yes. 

  Q. I  thought  i t  would be. I  just  wanted to make sure 
that  we were on common foot ing there. 

    [7] MR. MALKIN: I  guess, you know, my under-
standing of these issues is probably less than anyone else’s 
there. But  I  think you can’t  be a l i t t le pregnant  on i f 
something is classified or  i t ’s not . 

  I f you do get  into something that  Daniel and Mr. 
McNair  feels is problemat ic, I  think our  preference would 
probably be that  we simply stand on the object ion that  i t  
deals with classified mater ial . 

    MR. HALE: And I  ful ly agree, Harold. The only 
reason I  put  that  on the record because in the past  in other  
proceedings at  other  t imes people affi l iated with the 
government  have not  divulged cer tain informat ion because 
they in good fai th bel ieve they were protect ing intel l igence 
sources and methods as the law requires. 

  But  they didn’t  state an object ion. They just  didn’t  
answer  ful ly or  they evaded i t , and I  wanted to make that  
none of us in this room were going to fol low that  proce-
dure.
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  MR. MALKIN: Well , I  think I  understand [8] that , 
Mr . McNair . I f you do, then we’ve got  common ground 
rules.

    THE WITNESS: Right . I  wi l l  ei ther  tel l  you that  
we’re wonder ing into a classified area or  I ’l l  give you a 
glow mar . 

  BY MR. HALE: 

  Q. A glow mar? 

  A. Neither  confirm nor  deny. 

  Q. Thank you very much. Let ’s see how far  we can 
go.

  Have you had your  deposit ion taken before, sir? 

  A. Yes. 

  Q. So you’re famil iar  that  this is under  oath as i f you 
were in the cour t room? 

  A. Yes. 

  Q. And that  i f you don’t  understand any quest ion 
that  I  ask that  you can feel free to ask me to repeat  i t? 

  A. Yes. 

  Q. In that  regard, i f I  ask your  cooperat ion i f there’s 
a way I  can modify my quest ion sl ight ly [9] that  wi l l  al low 
you to answer  as opposed to interposing an object ion, I  
cer tainly have no – in fact , I  would appreciate your  assis-
tance in that  regard because our  purpose is to get  what  we 
can, and what  we can’t , we can’t  for  now anyway. 

  Have you ever  given a classified deposit ion by any 
chance?
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  A. Yes, a number  of t imes. 

  Q. How did that  work? 

  A. Well , with a cleared at torney, a cleared t ran-
scr iber , and we just  went  through and did i t . 

  Q. What  kind of proceeding was that  in? Was that  
cour t  proceeding or  an administ rat ive proceeding? 

  A. I ’ve done them in a cour t  proceeding and some 
administ rat ive proceedings, but  general ly in cour t . 

  Q. And does that  usual ly happen in a faci l i ty where 
the room is secure also? 

  A. Yes. 

  Q. I s that  an agency faci l i ty or  Depar tment  of 
Just ice?

  [10] A. No. I t  can be anyplace that ’s been secured. 

  Q. About  how many t imes have you done that , sir? 

  A. I n a cleared faci l i ty? 

  Q. Yes. 

  A. Excess of 20. 

  Q. A few quest ions, please, just  about  your  back-
ground, the usual thing. Can you tel l  us your  formal 
educat ion after  high school? 

  A. I  have a bachelor ’s degree from pol i t ical  science 
from Seaton Hal l . I  have two years of law school. 

  Q. And where did you at tend the two years of law? 

  A. Emery Universi ty. 
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  Q. And that  was in what  years? 

  A. Back in the dark ages, 1960/61. 

  Q. In your  declarat ion, you indicate that  pr ior  to 
1982, going al l  the way back to 1962 i f I  remember , you 
were with a government  intel l igence agency. Can you tel l  
me which one or  ones? 

  [11] A. Yes. I  was in the U.S. Army. 

  Q. And that  was mil i tary intel l igence? 

  A. Correct . 

  Q. Can you tel l  the substance of your  dut ies whi le 
you were on a 20-year  st int  with the Army? 

  A. I  was a case officer  with the Army, and then went  
with the agency and cont inued in the same field. 

  Q. And case officer , I  think I  know what  you mean, 
but  I ’m not  sure the record wi l l  be quite clear . Can you 
just  explain what  a case officer  is? 

  A. An operat ions officer  is one who col lects protected 
informat ion and to provide to U.S. pol icy makers. 

  Q. That  col lect ion effor t  is general ly most  often with 
what  we cal l  human sources, deal ing with other  people? 

  A. Yes. 

  Q. Did you hold execut ive posit ions in the Army in 
that  regard? 

  A. Yes. 

  [12] Q. What  were those posit ions? 
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  A. Both – by rank I  was a CW-4, and by t i t le I  was 
team chief, a group chief and at  one point  special  advisor . 

  Q. Can you indicate what  area of the wor ld you 
operated in? 

  A. I  have frankly operated in every area of the 
count ry of the wor ld except  for  the I celand states. 

  Q. Was there a focus to your  work? Were you Soviet  
Division or  Chinese Division or  anything of that  nature? 
Can you say? 

  A. I ’d rather  not  get  into that . 

  Q. Did you have anything to do with defectors dur ing 
your  t ime with the Army? 

  A. The Army, I ’m not  going to answer  that . 

    MR. PINES: And when he says he’s not  going to 
answer  i t , we’re object ing on nat ional secur i ty grounds. 

    MR. HALE: Did you hear  that , Harold? 

    MR. MALKIN: I  did. 

    MR. HALE: That ’s fine. So we’l l  just  [13] have a 
standing – an understanding that  when the witness 
refuses to answer  he’s doing so on nat ional secur i ty 
grounds.

    MR. MALKIN: Unless otherwise specified. 

    MR. HALE: Okay, fine. 

  BY MR. HALE: 

  Q. Did you have anything to do with what ’s cal led 
PL-110 whi le you were in the Army? 
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  A. No. 

  Q. Were you even aware of what ’s cal led PL-110 
before you came to CIA? 

  A. Yes. 

  Q. How did you become aware of i t? 

  A. I  real ly can’t  pinpoint  the fi rst  par t , when I  fi rst  
heard of i t , but  I  knew of i t  in my posit ions. 

  Q. So you were general ly aware that  there was such 
an author i ty to br ing people in the United States but  you 
weren’t  involved in that  program? 

  A. Let ’s leave the answer  I  knew that  there was such 
a program. 

  [14] Q. Can I  just  ask i f you had operat ional respon-
sibi l i t ies for  that  program whi le you were in the Army? 

  A. I  don’t  want  to answer  any quest ions about  
operat ional responsibi l i t ies in the Army in that  field. 

  Q. And you came to the CIA in 1982, sir? 

  A. Yes. 

  Q. What  month was that  i f you remember? 

  A. 1 October . 

  Q. That  was direct ly after  ret i r ing from the Army? 

  A. The next  day. 

  Q. Didn’t  even take a vacat ion? 

  A. No. 
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  Q. What  posit ion did you assume when you fi rst  
came to the agency? 

  A. I  was a case officer . 

  Q. Can you say in what  division? 

  A. I  was an LA body, a Lat in Amer ican officer . 

  Q. How long did you stay in that  posit ion? 

  [15] A. 1993. 

  Q. Did you hold an execut ive posit ion in the Lat in 
Amer ican Division? 

  A. Yes. 

  Q. What  was that  posit ion? 

  A. I  have to object  on naming the specific posit ions. 

  Q. Were you l ike a supervisor? 

  A. Yes. 

  Q. Can you tel l  me whether  you had anything to do 
with defectors dur ing the t ime you were in the Lat in 
Amer ican Division? 

  A. The subject  of defectors is real ly a classified 
subject .

  Q. Let  me just  ask you to reflect  on whether  – my 
quest ion, however , is though in the sense that  you have 
said things about  defectors in your  declarat ion. So I  would 
hope that  maybe on second push you would be able to just  
simply say whether  you were involved in that  in any way. 

  You say in your  declarat ion that  the agency is in-
volved in defectors. We’l l  get  to [16] that  in a minute. 
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    MR. PINES: I  actual ly don’t  bel ieve that ’s 
correct .

    THE WITNESS: I  don’t  think that ’s cor rect  
ei ther .

  BY MR. HALE: 

  Q. Well , we’l l  get  to that  in a minute. I ’m going to 
mark this eventual ly, but  I  think in – in Paragraph 1 that  
you say, (reading): 

  “The Directorate of Operat ions is the CIA’s 
Clandest ine Service, and is responsible for , 
among other  things: Conduct ing foreign intel l i -
gence and counter intel l igence act ivi t ies through 
var ious means, including human resources; con-
duct ing cover t  act ion” et  cetera. 

  And then later  on you talk about  in paragraph 2 your  
responsibi l i t ies for  reviewing informat ion related to 
defectors.

  So I  think taking those two statements together  
you’ve been able to say that  the agency’s business does 
involve defectors; is that  a fair  [17] statement? 

  Mr . Pines is shaking his head. 

  A. No, sir . The subject  of defectors is a classified 
subject .

    MR. MALKIN: Steve, i f the answer  to the 
quest ion concerning Mr. McNair ’s – the parameter  of his 
responsibi l i t ies is an impor tant  one to you, then maybe we 
should take a moment  to discuss i t  amongst  ourselves. 

  But  before we do, i f you want  to do that , i t  might  be 
useful for  us to know whether  i f he’s able to answer  that  
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quest ion about  what  his par t icular  responsibi l i t ies in-
cluded, vis-a-vis defectors, whether  you would tend to go 
beyond that  or  whether  you would be prepared at  that  
point  to move on to another  subject , understanding that  
the subject  of defectors is understandably a sensit ive and 
classified one. 

    MR. HALE: Harold, I  appreciate that  const ruc-
t ive comment , and I  think I  wi l l  step out  and let  you talk. I  
do not  have many quest ions of depth in that  area. I ’m just  
t rying to establ ish [18] the foundat ion for  his opinions, and 
his involvement  with PL-110 or  his involvement  with 
defectors seem to be relevant  to that . I  don’t  real ly intend 
to ask much specific about  i t . 

    MR. MALKIN: Well , then maybe we should take 
a moment . 

    MR. HALE: Okay. I ’l l  step out . We’l l  go off the 
record.

  (Off the record.) 

    MR. HALE: We’re back on the record. 

    MR. MALKIN: Steve, let  me see i f I  can’t  just  
advance the bal l  here. 

    MR. HALE: Good. 

    MR. MALKIN: I  am informed, and cer tainly 
have no reason to doubt , that  the term “defector ” is a 
classified term. But  I  think that  we can sat isfy your  
cur iosi ty by rephrasing your  quest ion sl ight ly and then 
answer ing i t . 
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  So let  us t ry to do that , and let  me ask either  Daniel  
or  Mr . McNair  to rephrase the quest ion and then respond 
to i t  and see i f the answer  is acceptable to you. 

    [19] MR. HALE: Okay. Thanks. 

    MR. PINES: And let  me just  expand on that  just  
a l i t t le bi t . The term i tself I  wouldn’t  say would be classi-
fied. I ’d sor t  of state i t  in a di fferent  sphere. 

  The agency’s relat ionship or  nonrelat ionship to 
defectors, as that  term is used and as i t ’s a term of ar t , is 
classified, whether  we do or  do not  have relat ionship. 

  So our  problem is with that  term. I  think Bi l l  had a 
suggest ion of a phraseology that  would work. 

    THE WITNESS: You know, i f we want  to talk 
about  people from a foreign count ry who are brought  or  
who ar r ive in the U.S. for  reset t lement , then that ’s accept-
able or  reset t lees. I t ’s the word “defector ” i tsel f that  is the 
flag.

  BY MR. HALE: 

  Q. Good. I  appreciate that . Let  me t ry that . 

  Dur ing your  t ime in the Army, did you [20] work with 
persons who became reset t lees from foreign nat ions into 
the United States? 

  A. I  was involved in people who aspired to be and 
some who were reset t led in the U.S. 

  Q. In doing that , were you involved at  al l  in making 
ar rangements for  that  reset t lement? 

  A. I  was par t  of the ar rangements, yes. 
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  Q. Were any of those ar rangements done under  
what ’s cal led PL-110? 

  A. Yes. 

  Q. Did you make those reset t lement  ar rangements 
whi le you were in the Army under  Army regulat ions? 

  A. No. 

  Q. Army guidel ines or  pol icy? 

  A. Not  that  I  recal l . That  is real ly a community 
effor t .

  Q. And when you worked in the Lat in Amer ican 
Division of the CIA, were you involved in reset t lees from 
foreign count r ies coming to the United States? 

  A. While I  was a LA officer , I  was involved [21] in 
people who aspired to be reset t led and some who were 
reset t led.

  Q. And the ones that  were reset t led, were you 
involved in making the ar rangements for  that  reset t le-
ment?

  A. Yes. 

  Q. Can you tel l  me what  role you played general ly in 
that  reset t lement  effor t? 

  A. I  was the one who brought  those who aspired to 
be into a discussion point . 

  Q. And then that  was turned over  to someone else? 

  A. Eventual ly. 



R. App. 66 

  Q. Yes. Were you ever  involved dur ing your  t ime as 
a Lat in Amer ican officer  of the CIA in determining what  
level of benefi ts reset t lees would have in the United States 
once they came here? 

  A. Only a very per ipheral – that ’s a much higher-
level decision. 

  Q. Who, i f you can say gener ical ly, would make the 
decisions about  the reset t lement  [22] benefi ts? 

  A. Headquar ters, the E-MOR-FUS (phonet ic) them. 

  Q. I s i t  fair  to say you were a field officer  and you 
would come into contact  with persons who aspired to be 
reset t lees, and some did, and the ones that  did were 
eventual ly turned over  to higher  author i t ies to deal with, 
and you dropped out  of the picture? 

  A. The decision is always out  of the case officer ’s 
hand.

  Q. And i t  comes from Headquar ters? 

  A. Yes. 

  Q. Were you ever  involved in making any represen-
tat ions to potent ial  reset t lees as to what  level of benefi ts 
they would receive after  you were advised of that  level of 
benefi ts by Headquar ters? 

  A. I ’m hesitat ing because I ’m t rying to think of the 
circumstances. I  have engaged in discussions of what  could 
be possible. 

  Q. I  see. And those were based upon [23] advise – 

  A. I nst ruct ions. 
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  Q. – you received – inst ruct ions from Headquar ters? 

  A. Yes. 

  Q. Can you tel l  me general ly the level of author i ty 
from Headquar ters that  was involved in such inst ruct ions? 

    MR. PINES: What  do you mean by “level”? 

  BY MR. HALE: 

  Q. I  mean did the DDO give you those inst ruct ions? 

  A. At  a minimum. 

  Q. So we’re clear  on DDO, Deputy Director  for  
Operat ions.

  A. Yes. 

  Q. So i t  would ei ther  be that  person or  the only 
people above him would be the director  or  the deputy 
director?

  A. Correct . 

  Q. So when a potent ial  reset t lee was told what  
would be avai lable for  benefi ts, i t  came from [24] ei ther  
the DDO, the Deputy Director  of Cent ral  I ntel l igence or  
the Director  of Central  I ntel l igence. 

  A. To the best  of my knowledge, yes. 

  Q. And to whom do you current ly repor t  by t i t le i f 
you can tel l  me that , not  necessar i ly by name? 

  A. I  am a Special  Assistant  to the Chief of I nforma-
t ion Management  Staff, and I  repor t  direct ly to the DDO 
himself.

  Q. What  is your  current  grade i f I  may ask you, sir? 
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  A. I ’m a GS-15. 

  Q. Did I  ask you – I  don’t  recal l  i f I  did – what  
execut ive posit ions you may have held in the Lat in Amer i-
can Division? 

  A. And I  said I  didn’t  want  to. 

  Q. Can you say something l ike branch chief or  a 
division – 

  A. Yes. I  was a branch chief in var ious places and a 
senior  officer  in charge in other  places. 

  [25] Q. I  take i t  you were stat ioned overseas for  par t  
of your  t ime in the Lat in Amer ican Division? 

  A. Yes. 

  Q. When you were overseas, you had a cover  iden-
t i ty?

  A. Yes 

  Q. So the record is clear  on that , that  means you had 
some name that ’s not  Wil l iam McNair . 

  A. I n some places. 

  Q. I  asked you ear l ier  i f you had been involved in 
deposit ions of a classified nature, and you said yes. 

  Have you also been involved in judicial  proceedings, a 
t r ial  that  involved classified informat ion? 

  A. Yes. 

  Q. About  how many t imes? 

  A. I  probably do 15 to 20 appearances a year . 
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  Q. Fifteen to twenty a year? 

  A. Yes. 

  Q. I s that  most ly federal cour t? 

  [26] A. Oh, yes. Almost  without  except ion, but  some 
except ions.

  Q. And what  type of cases are those mainly? 

  A. From espionage on. 

  Q. Cr iminal prosecut ions? 

  A. Yes. 

  Q. To civi l  cases? 

  A. Some civi l  cases, general ly cr iminal cases. 

  Q. Do any of these t r ials involve you actual ly giving 
classified test imony in a closed cour t room that ’s been 
cleared?

  A. I  have appeared in camera, ex par te and under  
some unusual ar rangements made so that  the classified 
informat ion could be presented. 

  Q. And did any of those involve a t r ial  that  was 
actual ly in a closed cour t room that  had been swept  by say 
the FBI , so you actual ly had a t r ial  but  the whole proceed-
ing was classified and closed to the publ ic? 

  A. Yes. 

  Q. How many t imes have you done that? 

  [27] A. Probably between 5 and 10. 
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  Q. Al l  r ight . And did any of those t r ials involve 
cont ract  claims with any of the agency suppl iers? 

  A. Not  that  I  recal l . 

    MR. PINES: Can we go back a second to one of 
your  ear l ier  quest ions? 

    MR. HALE: Sure. 

    MR. PINES: I  want  to make sure that  i t ’s clear . 
You indicated, Bi l l , that  you test i fied approximately 15 to 
20 t imes per  year . Was that  in t r ials or  that ’s in hear ings? 

    THE WITNESS: Appearances in hear ings and 
before a judge or  in the t r ial  i tsel f. 

  BY MR. HALE: 

  Q. So some of the appearances might  not  have been 
at  t r ial  but  was in front  of the judge with opposing counsel 
present , but  they were cleared counsel I  take i t? 

  A. Or  somet imes without  opposing counsel present . 

  Q. Do you appear  in administ rat ive [28] proceedings 
that  are classified, l ike EEOC proceedings? 

  A. No. I  review al l  EEOC proceedings, both direc-
t ions.

  Q. And those are classified, are they not? 

  A. Those are classified. 

  Q. So that ’s an administ rat ive t r ial , but  you have not  
been cal led to test i fy in those? 

  A. I  don’t  think we’ve ever  gone to t r ial  in one 
frankly.
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  Q. But  there is a procedure for  classified t r ials for  
EEOC mat ters; cor rect? 

  A. We handle classified repor ts of invest igat ion and 
the EEOC determinat ions simi lar  to INS proceedings. 
They al l  come before me. 

  Q. Do you ever  test i fy in front  of an EEOC official 
about  classified informat ion? 

  A. Never  before an EEOC official . 

  Q. How about  an administ rat ive law judge that ’s 
act ing in the EEOC proceeding? 

  A. Some administ rat ive law judges and some INS 
proceedings.

  [29] Q. So there are ways in which classified infor -
mat ion can be discussed in an adjudicatory manner . 

  A. Under  CIPA there is a wel l  thought  out  procedure 
for  this. 

  Q. And you say CIPA, what  is that? 

  A. Classified Informat ion Procedure Act . 

  Q. The reason I  ask in Washington State we have a 
law cal led CIPA that  relates to environmental shorel ines. 

  A. No. 

  Q. I  didn’t  think that ’s what  you meant . 

  May I  ask you, please, i f there are agency regulat ions 
that  you are aware of that  relate to the select ion of per-
sons to par t icipate in reset t lement  processes? 

  A. Yes. 
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  Q. The key word in that  phrase was “select ion,” in 
other  words, what  you have to do to qual i fy. Did you 
understand that? 

  A. Correct . 

  Q. Do you know are there agency [30] regulat ions – 
and when I  say agency, you know I  mean CIA; r ight? 

  You have to say yes or  no. 

  A. Yes. 

  Q. Are there agency regulat ions that  you know of 
that  relate to the reset t lement  of these people who are 
reset t lees from foreign count r ies? 

  A. Yes. 

  Q. And are there agency regulat ions that  deal with 
the determinat ion of the level and extent  of benefi ts to be 
given reset t lees? 

  A. Yes. 

  Q. And are there agency regulat ions that  deal with 
gr ievances by reset t lees? 

  A. I  say yes – to the best  of my knowledge, yes. 

  Q. You were just  a l i t t le bi t  uncer tain there. I s i t  
something with my quest ion? I s gr ievance a bad word? 

  A. Well , I  wasn’t  – I  was t rying to include – there are 
regulat ions for  review of the process. 

  [31] Q. Of what  process? 

  A. Of the considerat ion of and the management  of 
these sor t  of procedures. 
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  Q. Are there regulat ions that  govern any internal 
review of a reset t lees complaint? For  example, the reset -
t lees not  get t ing some ent i t lement  to which they think 
they are ent i t led? 

  A. I t  is my understanding that  there is, and I  think 
i t ’s an agency regulat ion. 

  I ’m including within this there are deal regulat ions 
and there are agency regulat ions. General ly, they are 
ident ical perhaps and differ  only in a degree so that  one, i f 
the agency says you do two steps, the DO regulat ion would 
probably say you do three steps. 

  Q. I  see. So there is an agency regulat ion to your  
recol lect ion and maybe a DDO regulat ion, but  the DDO 
regulat ion would add not  subt ract  from. 

  A. Correct . You have to do what  the agency reg says. 

  Q. And you may do more at  the DDO. 

  [32] A. You may be told to do more. 

  Q. So are there, so I  understand correct ly, agency 
regulat ions and DDO regulat ions that  relate to determina-
t ion of benefi t  levels for  reset t lees? 

  A. That  speak to this issue, yes. 

    MR. PINES: That  would probably be DO regula-
t ions, not  DDO regulat ions. 

    THE WITNESS: Yeah, I ’m sorry. DO regela-
t ions.

    MR. HALE: DO, excuse me. 
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    MR. PINES: DO is Director  of Operat ions. DDO 
is Deputy Director  of Operat ions. 

    MR. HALE: I  am out  of pract ice of using those 
terms.

  BY MR. HALE: 

  Q. Are there regulat ions, sir , that  deal with the 
DCI ’s review of determinat ions by the DO – DDO, excuse 
me, of reset t lee benefi ts and reset t lee gr ievances? 

  A. I  know i t  happens, and I  bel ieve there is a proce-
dure for  requir ing i t  do happen, but  I  know i t  happens. 

  [33] Q. Do not  recal l  as you si t  here whether  there’s 
actual regulat ions that  tel l  the DCI  how to do that  par t icu-
lar  job? 

  A. I  just  think i t ’s par t  of that  says subject  to review 
by the DCI . 

  Q. Sir , are there, to your  knowledge, any regulat ions 
that  deal with the funct ioning of what  is known as the 
Helms Panel? 

  A. I  think there’s a let ter  of inst ruct ion to that  effect , 
but  I ’m not  sure i f i t ’s incorporated in a regulat ion or  not . 

  Q. Are the members of the Helms Panel classified 
other  than Mr. Helms? 

  A. I  don't  think so, but  I ’m not  sure. 

    MR. PINES: Let ’s go fur ther  on this. My under-
standing – I  guess Bi l l  can suppor t  me on this. The term 
“Helms Panel” is not  acknowledged by the agency. There is 
a final outside review panel, the exact  terminology which I  
cannot  recal l  off the top of my head. 
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  BY MR. HALE: 

  Q. My understanding is that  in deal ing with [34] 
reset t lee gr ievances that  there is this outside review panel 
which is refer red to as the Helms Panel. I s that  your  
understanding?

  A. Frankly, I  don’t  know that  i t ’s refer red to as the 
Helms Panel. That ’s what  I  think of i t  as, but  I ’m not  sure 
what  they cal l  i t . 

  Q. But   there is an outside panel. 

  A. There is an outside panel. 

  Q. And i t ’s made up of ret ired agency officers? 

  A. I  don’t  think they are – there may be some ret ired 
agency officers, but  I  think i t ’s more former  senior  officials 
of the government . 

  Q. I  see. Do you know how many persons si t  on the 
outside panel when they review a reset t lee gr ievance? 

  A. My impression is five maybe, but  I  don’t  think i t ’s 
a large panel. 

    MR. PINES: And i f you don’t  know the answer  
to these, tel l  him no. 

    THE WITNESS: Yes, I  don’t  know. My impres-
sion is that  i t ’s not  a large panel. 

  [35] BY MR. HALE: 

  Q. Just  to make sure I ’m clear  – I  think I  asked this, 
but  I ’m not  sure of the answer  – do you know i f there are 
regulat ions that  govern that  panel ’s funct ioning? 
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  A. I  do not  know of any regulat ions that  govern i t , 
but  I  could be wrong. I  just  have an awareness of what  
exists out  there. 

  Q. Were you involved in any way in the CIA’s In-
spector  General review of the t reatment  of reset t lees in 
the 1980’s? 

  A. No. 

  Q. Did you know that  that  occurred? 

  A. I  heard, but  I  did not  – was not  around doing i t  at  
that  t ime. 

  Q. I  take i t  then you didn’t  ever  read the IG repor t  
on the intel l igence community’s handl ing of reset t lees? 

  A. I  think I ’ve read segments of i t , but  I  don’t  – I ’m 
pret ty sure I ’ve never  read the ent ire repor t . 

  Q. Did you ever  read the classified [36] Congres-
sional report  or  the unclassified repor t  on those hear ings? 

  A. I  don’t  bel ieve so. 

  Q. Moving on now to another  topic, I ’d l ike to just  
ask you a few quest ions about  classificat ion procedures. 
You are involved in classifying documents, are you not? 

  A. Yes. 

  Q. And in determining what  can be unclassified? 

  A. Correct . 

  Q. My understanding would be that  would be a 
major  par t  of your  current  posit ion; is that  correct? 
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  A. I  have top secret  author i ty, or iginal top secret  
author i ty, delegated from the DCI , and I  also have declas-
si ficat ion author i ty for  al l  DO informat ion. 

  Q. When the agency or iginates a classified docu-
ment , how does i t  become designated as classified? 

  A. Most  of them are der ivat ive [37] classificat ions in 
that  whoever  creates the document  knows from where did 
the informat ion come from, and they take that  classifica-
t ion and give a considerat ion as to whether  or  not  they 
have added anything to i t . And i t  ei ther  retains that  
classificat ion or  perhaps might  be downgraded, but  i t ’s 
general ly based on the document  from which the document  
comes.

  Q. The source? 

  A. Yes. 

  Q. Usual ly then the person who creates the docu-
ment  would classify them? 

  A. Yes. 

  Q. When is that  done, sir? 

  A. At  the t ime of creat ion. 

  Q. Not  to inter ject  my personal exper ience in this 
but  just  to see i f i t  st i l l  holds t rue, when I  was at  the 
agency i f I  created a document  – for  instance, I  used to 
wr i te the President ’s dai ly br ief, and I  would – i f I  wrote 
something for  that  publ icat ion, I  would look at  my sources, 
and i f i t  was a top secret  code word [38] source, then that  
top secret  code word would go on the document  as soon as 
I  finished typing i t . 
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  I s that  the way i t ’s done now? 

  A. I t ’s actual ly done at  the moment  of typing i t . 

  Q. And that ’s because even i f the document  is inside 
the CIA where everybody has some form of secur i ty 
clearance, not  everybody has a need to know everything; 
correct? 

  A. You can’t  get  out  of your  document  without  
put t ing a classificat ion to i t . 

  Q. So once i t ’s created, i t ’s going to have something 
on i t  that  says secret  or  confident ial  or  top secret ; cor rect? 

  A. Some classificat ion or  unclassificat ion designat ion 
wi l l  be on i t . 

  Q. And again, t rying to ask you this in a manner  
that  al lows to answer  i t  unclassified, my understanding is 
there’s a level of classificat ion cal led confident ial  and one 
at  secret  and one at  top secret ; cor rect? 

  A. Correct . 

  [39] Q. In addit ion, the agency in order  to fur ther  i ts 
need to know procedures also has compar tment izat ion; 
correct? 

  A. Correct . 

  Q. So something can be, for  example, secret  and then 
have some compar tmental code word at tached to i t ; 
cor rect? 

  A. Correct . 

  Q. An let ’s just  for  an example use l ike a – wel l , I  
was going to use an example of a code word that  was in a 
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cour t  case, but  I  won’t  do that . Let ’s just  cal l  i t  coffee cup. 
There’s one r ight  here. 

  A. Okay. 

  Q. So i f there was a compar tmented program cal led 
coffee cup and you were creat ing a document  that  was 
secret  coffee cup, when you created i t  you would mark i t  
secret /coffee cup; correct? 

  A. Correct . 

  Q. And that  then al lows that  document  to be re-
st r icted to only persons who have A, a secret  clearance, 
and B, a coffee cup compar tment  [40] clearance. 

  A. Correct . 

  Q. Can you say, sir , that  there is widespread use of 
compar tmental izat ion inside the agency? 

  A. Within the Director  of Operat ions, yes. 

  Q. In the area you work. So i t ’s quite frequent  that  
you would see a classificat ion with another  compar tment  
code word? 

  A. Correct . 

  Q. And is i t  t rue that  i f there’s a compar tment  that  
you are not  cleared for  then you wouldn’t  even have reason 
to know i t  exists; cor rect? 

  A. Correct . 

  Q. So i f you weren’t  cleared for  coffee cup, for  exam-
ple, you would have no idea that  coffee cup mater ial  
existed usual ly? 
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  A. Usual ly. You might  know i t  existed, but  you 
would not  – i f you’ve not  been read in on i t , you wouldn’t  
know what  i t  stood for . 

  Q. You might  have seen the code word, but  [41] you 
wouldn’t  know what  i t  meant . 

  A. Correct . 

  Q. And in some par t icular ly closely held ones, you 
might  not  ever  even know the code word exists; cor rect? 

  A. Correct . 

  Q. For  example, i f there was a highly sensit ive 
human source that  was being run say by the DDO himself 
or  herself, that  might  be so highly classified that  only a 
handful of people would ever  have access to that  par t icular  
compar tment . 

  A. Correct . 

  Q. How do you determine the need to know, sir? 

  A. Well , the determinat ion rests with the possessor  
of the informat ion. I t ’s their  responsibi l i ty to determine 
whether  or  not  the next  person has the need to know. 

  Q. And the need to know is that  they have a need to 
carry out  their  official  dut ies? 

  A. Correct . 

  [42] Q. Or , for  example, i f Congress is conduct ing 
oversight  of a par t icular  program, then i f the Congress 
persons and the staff persons have the requisi te clearance, 
informat ion related to that  program would be presented to 
them because they would have a need to know to do their  
oversight  funct ion; cor rect? 
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  A. Correct . 

  Q. In a classified t r ial  i f a judge was determining the 
gui l t  or  innocence of a person charged with a cr ime, they 
would have a need to know the detai ls associated with 
that  al leged cr ime; correct? 

  A. Unless we made a determinat ion that  a State 
Secrets Act  was required, then yes, the judge would have 
the need to know and the assumed clearance to receive 
that  informat ion. 

  Q. So i f a person has both the clearance level and the 
need to know, then access would general ly be granted. 

  A. Oh, absolutely. 

  Q. As predicted, I  am moving more slowly [43] than I  
thought  I  would, but  let ’s see i f I  can’t  pick i t  up. 

    MR. HALE: Are you okay, Harold? 

    MR. MALKIN: St i l l  here. 

    MR. HALE: I f you feel the need to say anything 
at  any t ime, please do. I t ’s not  fai r  that  you’re not  get t ing 
your  say here. 

    MR. MALKIN: That ’s quite al l  r ight . I  appreci-
ate that , and I ’m not  reluctant  to speak up i f I  think i t ’s 
necessary.

    MR. HALE: Somehow I  knew that . 

  Harold, I ’m going to have marked now Mr. McNair ’s 
declarat ion as Exhibi t  1. 

  (Exhibit  No. 1 was marked for  ident ificat ion.) 

  (Document  handed to the witness.) 
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  BY MR. HALE: 

  Q. Mr . McNair , the cour t  repor ter  has handed you 
what  has been marked as Exhibi t  1. Do you recognize that  
document , sir? 

  A. Oh, yes. 

  Q. Wil l  you please say what  i t  is? 

  [44] A. I t ’s my declarat ion. 

  Q. Dated July 17, 2000? 

  A. Correct . 

  Q. And did you prepare this declarat ion, sir? 

  A. I  assisted in the preparat ion of i t . 

  Q. Can you tel l  me who assisted you? 

  A. Mr . Pines. 

  Q. I ’m sorry? 

  A. Mr . Pines. 

  Q. Thank you. I s this document  unclassified? 

  A. Yes. 

  Q. And obviously, sir , when you signed this, you 
considered i t  to be completely accurate? 

  A. Absolutely. 

  Q. And do you st i l l  consider  i t  to be completely 
accurate?

  A. Absolutely. 
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  Q. In paragraph 1, sir , you in the second sentence 
indicate what  the CIA Clandest ine Service is responsible 
for  among other  things. And just  [45] again, for  the record, 
i f you could in a few words explain what  you mean by 
conduct ing foreign intel l igence act ivi t ies. 

  A. Well , as I  said, including human sources, conduct -
ing cover t  act ion, l iaison with foreign intel l igence and 
secur i ty services, suppor t ing clandest ine tech operat ions 
and coordinat ing the CIA suppor t  to Depar tment  of 
Defense.

  Q. But  focussing just  for  a moment  – and forgive me, 
I  think you probably think I  know what  foreign intel l i -
gence operat ions means, and I  think you cer tainly do, but  
the record needs to be complete. 

  So can you just  explain what  you mean when you say 
the CIA conducts foreign intel l igence act ivi t ies? 

  A. When we speak of foreign intel l igence or  FI , we’re 
talking about  the gather ing up of protected informat ion for  
passing on to pol icy makers in the U.S. government . 

  Q. How is that  dist inct  from counter intel l igence 
operat ions or  act ivi t ies? 

  [46] A. Counter intel l igence is prevent ing an opposi-
t ion service from gather ing our  informat ion. 

  Q. When you speak of human sources, what  do you 
mean by that , sir? 

  A. Human sources are those individuals that  we use 
in the col lect ion of this protected informat ion. 
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  Q. For  example, a person employed in a foreign 
count ry’s embassy might  be a human source i f you manage 
to recruit  that  person to pass informat ion to you? 

  A. Yes. 

  Q. And cover t  act ion is what , sir? 

  A. Cover t  act ion are conduct ing those operat ions for  
which we have a or  hope to have a deniabi l i ty. 

  Q. And an example might  be a disinformat ion 
campaign?

  A. I t  might  be an operat ion designed to change a 
pol icy of a foreign government . 

  Q. Or  influence a foreign elect ion for  example? 

  [47] A. Or  to change act ivi t ies within a foreign 
government . 

  Q. And the dist inct ion there being is that  you under-
take an act ivi ty that  hopeful ly have some intended effect  
rather  than just  col lect ing informat ion? 

  A. Correct . We do that  at  the direct ion of the Na-
t ional Secur i ty Counci l . 

  Q. Then the last  example would be col lect ion of 
technical – or  excuse me, clandest ine technical col lect ion. 
What  do you mean by that? 

  A. That  would be using technical means to gather  
protected informat ion. 

  Q. I s that  l ike a l istening device? 

  A. That  would be one. 
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  Q. Paragraph 2 of your  declarat ion, sir , star ts on 
page 2. I t  indicates there your  responsibi l i t ies as the 
informat ion review officer  of the operat ions directorate. 

  When you review records in your  official  capacity, do 
you also have the responsibi l i ty for  col lect ing those rec-
ords?

  [48] A. I  cause them to be col lected, yes. 

  Q. In other  words, in say I  would suspect  maybe 
your  most  frequent  requirement  to do that  was in response 
to FOIA requests? 

  A. We have a large sect ion that  does FOIA. 

  Q. I  thought  you might . So i f a FOIA comes in, then 
your  job is to send out  requests for  responsive informat ion; 
is that  correct? 

  A. Not  exact ly. A request  that  comes into the agency 
is then parcel led out  to the component , and then we have a 
component . I  set  the pol icy for  how the component  does i t  
and how they make the search, col lect  the record and do 
the review and release. 

    MR. HALE: Would you read that  answer  back 
for  a minute because my mind wondered. I  just  want  to 
make sure I  hear  i t . 

  (Whereupon, the Cour t  Repor ter  read back the previ-
ous answer .) 

  BY MR. HALE: 

  Q. So i f a FOIA came in, for  example, from a histo-
r ian who was studying Chi le and they wanted [49] infor-
mat ion relat ing to the elect ion of Alenday, would you send 
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the actual request  out  i tself and say to your  division chief 
here is a request  for  informat ion relat ing to Alenday in 
1992, respond? 

  A. No. Taking the example as just  any example, 
when the request  comes in and is passed over  to my shop 
that  does this, they simply search the database. 

  There is one director  of operat ions database, and the 
people who do this go in and would conduct  a search of the 
database to pul l  up the informat ion. 

  Q. Does that  database include informat ion from al l  
compar tmented informat ion? 

  A. The database contains al l  DO informat ion with 
the except ion of – the elect ronic database contains al l  
informat ion with the except ion of one compar tmented type 
of informat ion. 

  Q. How do you search that  one compar tment? 

  A. We go to the specific division and say you must  go 
through and look for  this, but  we can – we keep that  one 
level separate from the [50] elect ronic database because i t  
belongs to the specific division i tself. 

  Q. Are you at  l iber ty to say what  division that  is? 

  A. No. Each division has – 

  Q. Oh, each division has? 

  A. Yes. 

  Q. Do you also send a request  to the director  or  the 
deputy director? 

  A. Of . . .  
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  Q. Central  I ntel l igence. 

  A. There are five elements to the agency, the DCI , 
the DI , DSD, DO and DA, and so each of those would get  
from a place that  is cal led the Office of I nformat ion Man-
agement  – they would get  the request . 

  So that  i f they thought  the informat ion was contained 
within the DCI  area, they would task the DCI  area. We 
would not . We might  refer  i t  to the DCI . We may point  out  
to OIM that  look, you ought  to check the DCI  area because 
we have an indicat ion that  they would probably have an 
[51] interest  in this as wel l . 

  Q. Now in this database, is there every histor ical 
record the agency has in the database? 

  A. That  belongs to the Director  of Operat ions. 

  Q. So back to 1947, you have every document  that  
exists in that  database? 

  A. Actual ly, pr ior  to ’47 because we have the U.S.S. 
records therein as wel l . 

  Q. I  don’t  want  to ask you what  i t  costs to put  that  
database together . 

  A. A whole heap. 

  Q. So as far  as you know, every single document  in 
the agency is somehow in that  database or  in a separate 
divisional database. 

  A. Let  me correct  you. Every document  belonging to 
the Director  of Operat ions, only the Director  of Opera-
t ions. The rest  of the agency has another  database. Only 
the DO has a separate database. 
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  Q. When you do a search for  FOIA, you only do the 
DO database? 

  [52] A. Our  people only – we are only responsible for  
the Director  of Operat ions informat ion. 

  Q. And does somebody else – do the other  director-
ates respond to the FOIA? 

  A. Oh, yes. 

  Q. You have a counterpar t  in each of the divisions? 

  A. There is one IRO in each of the other , the SNT, 
the DI  and the DCI  area. 

  Q. So others respond to your  request , and then you 
do the review, or  you or  your  people do the classificat ion 
review?

  A. Our  office pul ls up the informat ion and does the 
review. I f they are going to release informat ion, they refer  
i t  to the owning component , and then we wi l l  release i t . 

  Q. Now when the person querying the database 
turns up a responsive document  that  has a classificat ion 
compar tment  on i t  that  he or  she is not  cleared for , what  
happens?

  A. Wel l , the people who do this for  me al l  have global 
access as do I . I f you were to go [53] into the database and 
ask the quest ion and your  clearance, your  profi le, did not  
match, in some cases i t  would tel l  you that  this is not  
avai lable to you, and some instances i t  would simply not  
appear .

  But  the people who do the search have the global 
access, and they wi l l  always see what  is there. 
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  Q. So there is nothing so compar tmented inside the 
agency that  your  informat ion review officers don’t  have i t  
pop up on the screen? 

  A. We have an ext remely l imited number  of people, 
l ike I  think the current  number  is 3. I  have global access, 
and there is nothing that  I  go looking for  that  I  won’t  see. 

  Q. Then does you or  one of the other  two people in 
your  division have global access get  involved in every 
search?

  A. One of those three wi l l . 

  Let  me say they this is what  they do. This is their  job. 
They pul l  them up, and then someone else reviews i t . 

  [54] Q. Who is that  someone else? 

  A. We have other  analysts there. 

  Q. When did you fi rst  become famil iar  with our  case, 
the case that  we’re here today for? 

  A. A year  ago last  Fal l . 

  Q. So you weren’t  involved before the complaint  was 
fi led?

  A. No. 

  Q. Did your  involvement  fi rst  relate to reviewing the 
complaint  to see i f i t  could be publ icly fi led? 

  A. Yes. 

  Q. Did you do that  personal ly? 

  A. Actual ly, I  did. We work very closely with OGC, 
so that  as soon as anything comes in – somet imes we see 
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things before they do, but  when i t  comes in, then i t ’s an 
almost  simultaneous effor t . 

  Q. Now in paragraph 3 of your  declarat ion, you in 
the second sentence state that , (reading): 

“The statements herein are based upon my per-
sonal knowledge, informat ion [55] made avai l-
able to me in my official  capacity, the advice and 
counsel of the CIA Office of General Counsel,” et  
cetera.

  Can you tel l  me, sir , what  par t  of the declarat ion here 
was based upon something other  than your  personal 
knowledge? In other  words, one or  two of the other  catego-
r ies, informat ion furnished to you or  advice of the General 
Counsel?

  A. I  don’t  think I  could parse that  out . I  always, 
always, always have that  third par t  in there about  advice 
and counsel of the CIA Office of General Counsel. 

  Q. Did they help you form your  opinion, the Office of 
General Counsel personnel? 

  A. There are those who say – my wife who says no 
one changes my mind. But  we discuss i t , but  they usual ly 
give i t  to me as a clean slate and say what  do you think of 
this.

  Q. They give you the draft  and you give the opinion? 

  A. Yes. 

  [56] Q. Now with regard to the declarat ion, did they 
draft  i t  fi rst  or  did you draft  i t? 
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  A. They work actual ly off of – I  don’t  want  to say 
boi lerplate but  we know what  the issues are, and then i t  
wi l l  come to me maybe twice in draft . 

  Q. I f I  wanted to ask you what  par t  in this declara-
t ion was in par t  at  least  based upon something other  than 
your  personal knowledge, you couldn’t  point  that  out? 

  A. Frankly, I  doubt  i f I  could because they run 
together .

  Q. Now, on top of page 3 – I  guess i t  star ts on the 
bot tom of page 2, paragraph 4 and cont inues on to the top 
of page 3, you indicate that  50 U.S.C. 403h is commonly 
known as PL-110. Do you see that? 

  A. Oh, yes. 

  Q. In what  way is that  statute known as – commonly 
known as PL-110? I  mean who knows i t  that  way? 

  A. We have debated this several t imes. I t  [57] 
appears in our  books, of course, under  the correct  heading. 
You can’t  look in the book for  PL-110. I t ’s just  not  there. 
I t ’s just  a shor thand form of people who don’t  want  to give 
the official  t i t le to i t . 

  Q. I s the official  t i t le classified? 

  A. No, no. I t ’s r ight  there. You ci ted i t . 

  Q. The statute? 

  A. 50 U.S.C., yes. 

  Q. I t ’s easy to say i t ’s PL-110, isn’t  i t? 

  A. PL-110 is much easier . 
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  Q. You say commonly known, so that  would be 
throughout  the agency that  people at  least  throughout  the 
DO – 

  A. Yes. 

  Q. – people know what  PL-110 means. 

  A. Absolutely. 

  Q. People that  you talk to in the General Counsel ’s 
Office know what  PL-110 means. 

  A. Absolutely. 

    MR. PINES: Just  to back up on that , somet imes 
Bi l l  thinks he knows what  everyone else [58] assumes. 
People who are involved in these sor t  of issues within the 
General Counsel ’s Office would know that  informat ion, not  
everyone would absolutely off the top of their  head know 
what  PL-110 means. 

    MR. HALE: So, Mr . Pines, someone l ike you who 
works with Mr . McNair  would know what  PL-110 means. 

    MR. PINES: Well , let  me put  i t  this way: I  did 
not  know what  PL-110 meant  unt i l  I  got  involved in this 
case.

  BY MR. HALE: 

  Q. But  the lawyers, Mr . McNair , that  you work with 
in General Counsel other  than Mr. McNair  (sic) share your  
view that  PL-1110 means the U.S.C. 403, Sect ion H? 

  A. There are cer tainly some at torneys who would not  
know i t  because they work elsewhere in the agency, but  
those in l i t igat ion wi l l  quickly come to know what  i t  is. 
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  Q. And that ’s been t rue for  some per iod of t ime. I t ’s 
not  a new statute, is i t? 

  [59] A. Oh, no. I t  goes back to ’49. 

  Q. Now in that  same paragraph, the next  sentence, 
you say, “I  have been informed that  plaint i ffs fur ther  
al lege.” I ’m wonder ing why you use the words “I  have been 
informed” because you actual ly have read these pleadings, 
have you not? 

  A. Yes. 

  Q. So you know what  the plaint i ffs al lege fi rsthand, 
do you not? 

  A. Well , I  guess this is a work of ar t  the way i t ’s 
worded l ike that . 

  Q. I  have no – there’s nothing par t icular  I  have in 
mind here. I  just  found that  to be – in a si tuat ion where 
you have read the pleadings, I  wondered why those choice 
of words were there. 

  So I  take i t  maybe i f you were draft ing this fi rsthand 
yourself you might  just  say I  am aware that  plaint i ffs are 
al leging because I ’ve read the pleadings. 

  A. I  would probably pul l  up that  paragraph and put  
i t  in the next  declarat ion. 

  Q. I  see. This is a paragraph you used over  [60] and 
over?

  A. Yes, yes. 

  Q. Now in the last  couple l ines of that  paragraph 4 
talking about  l i fet ime benefi ts, that  term “l i fet ime bene-
fi ts” appears throughout  this declarat ion. 
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  Would you agree with me that  the plaint i ffs in this 
lawsuit  are al leging benefi ts other  than l i fet ime benefi ts? 

  A. I  don’t  know how to back i t  off from there. That  
seems an appl icable phrasing to me. 

  Q. I s i t  one you chose, sir , or  is this the one the 
lawyers chose? 

  A. Probably a lawyer  chose i t  at  some point , but  I  
don’t  have a problem with i t . 

    MR. HALE: Excuse me for  just  a minute, Harold. 
I ’m checking something. 

    MR. MALKIN: Okay. 

  (Pause.) 

    MR. HALE: I ’m going to hand you – I ’m not  going 
to mark this; i t ’s a cour t  document  already – the second 
amended complaint , which is [61] dated March 30, 2000, 
and ask you just  to read the fi rst  couple sentences of 
paragraph 5.20. 

  Harold, i f you want , we can read that  to you, but  I  
don’t  know i f you have i t  handy. 

    MR. MALKIN: Okay. 

  (Document  handed to the witness, and the witness 
reviews document .) 

  BY MR. HALE: 

  Q. And then after  you’ve read that , sir , i f you’d turn 
over  to paragraph 6.2 and read that  paragraph. 

  A. Six point  . . .  
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  Q. Two. 

  (Witness reviews document .) 

    THE WITNESS: Al l  r ight . 

  BY MR. HALE: 

  Q. Would you agree that  those paragraphs state that  
plaint i ffs bel ieve they have r ights in terms other  than with 
the qual i ficat ion l i fet ime? 

  A. I t  says they bel ieve that , yes. 

  Q. So you agree with me then that  the plaint i ffs are 
al leging that  they have a var iety [62] of r ights under  what  
they bel ieve is the PL-110 Program, only some of which 
are character ized in the context  of “l i fet ime;” is that  
correct? 

  A. That ’s what  your  pleading says. 

  Q. I f I  could just  hand this back to you again and ask 
you to just  focus on paragraph 6.2, and agree with me, i f 
you wi l l  please, that  the plaint i ffs state that  the basis of 
their  al leged r ights are statute and regulat ion, not  just  
statute. Do you see that , sir? 

    MR. PINES: I ’m a l i t t le confused by this whole 
l ine of quest ioning because you’re not  actual ly asking for  
l i fet ime benefi ts as you phrase your  complaint . You’re 
suggest ing that  you’re ent i t led to due process, not  any sor t  
of benefi ts. I sn’t  that  cor rect? Or  are you now stat ing that  
your  cl ients claim they’re ent i t led to l i fet ime? 

    MR. HALE: The complaint  speaks for  i tsel f, but  
his declarat ion is al l  in terms of l i fet ime benefi ts, and I  am 
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at tempt ing to point  out  that  the complaint  character izes 
our  request  [63] as other  than just  that . 

    MR. PINES: Well , your  complaint  has – 

    MR. HALE: Many things in i t . 

    MR. PINES: But  i t ’s only about  due process; 
would you agree with that? 

    MR. HALE: No. 

    MR. PINES: So you’re also asking for  financial  
benefi ts as wel l? 

    MR. HALE: The complaint  is what  i t  is, but  we 
state the basis of the claim to be my current  quest ion 
statute as wel l  as regulat ion. I  mean you can read i t  in 6.2. 

    MR. PINES: Well , then I  guess I ’m confused as 
to what  the quest ioning is. I s the quest ion whether  you’re 
seeking benefi ts aside from l i fet ime benefi ts, or  the ques-
t ion stat ing that  you are claiming you have a statutory 
and regulatory r ight  beyond a l i fet ime benefi t? 

    MR. HALE: Let  me suggest  i f the witness can 
answer  the quest ion I  have asked, that  would be great . I f 
not , he can say he’s confused, and I ’l l  ask i t  a di fferent  
way.

  [64] BY MR. HALE: 

  Q. Let  me restate the quest ion because we’ve had 
kind of a col loquy here. 

  Do you understand the complaint  to be stat ing that  
the plaint i ffs bel ieve they have cer tain r ights that  are 
based on regulat ions as wel l  as statute? 
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  A. That ’s what  the words say. 

  Q. Did you understand that  before now? 

  A. Yes, I  thought  so. 

  Q. Did you understand that  when you prepared your  
declarat ion or  when you signed the declarat ion? 

  A. I  think I  understood i t . 

  Q. Now in paragraph 5 of your  declarat ion, Mr . 
McNair  – let  me just  switch to a di fferent  copy – you 
indicate that  you have specifical ly reviewed any regula-
t ions or  internal CIA pol icies concerning PL-110. Do you 
see that? 

  A. Yes. 

  Q. Now can you tel l  me how you went  about  review-
ing the regulat ions that  relate to PL-110, [65] fi rst , how 
you gathered together  those regulat ions and then how you 
reviewed them. 

  A. A couple of ways. I  talked to the organizat ion that  
deals with this as a mat ter  of course. 

  Q. PL-110 you mean? 

  A. Yes. And asked them to go through and what  are 
the regulat ions that  affect  them. 

  I  talked to a sect ion of the Director  of Operat ions that  
oversees general pol icy quest ions, mand then I  had one of 
my analysts, researchers go through and take your  plead-
ings and take key words out  and do an elect ronic search 
for  these words. Then I  went  wonder ing through the ent ire 
phase myself to see i f I  came up with anything any di ffer -
ent .
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  And knowing where the regulat ions for  this sor t  of 
thing would be, I  was able to go into the category of 
regulat ions and go through them and look and see. So I ’ve 
pret ty much covered the water front  I  think. 

  Q. And so you looked at  more regulat ions [66] than 
the ones you eventual ly provided to us a few days ago? 

  A. Yeah, to see i f they had any bear ing on this. 

  Q. So you were the one who made the decision to 
include one regulat ion but  not  include the other  in the 
mater ial  that  you sent  to us? 

  A. Actual ly, I  think one of the analysts made the 
fi rst  cut , and then working wi th Daniel, and then I  went  
through to make sure that  we didn’t  have anything in 
di fference. So i t ’s – this is sor t  of an evolving process. 

    MR. PINES: I f I  could just  inter ject , the discov-
ery request  or  the request  for  product ion of documents 
dealt  with paragraph 6 and i tems therein. You did not  ask 
for  regulat ions related to paragraph 5. So the ones that  
were provided were ones that  responded to the quest ions 
or  the issues raised to paragraph 6, which was would not  
become publ ic charge. 

    MR. HALE: So there are addit ional regulat ions 
that  might  have been responsive i f we [67] would have 
said paragraph 5. 

    MR. PINES: I  have to read paragraph 5 to see 
exact ly what  i t  says. 

    MR. HALE: Okay. 

  (Pause.) 
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    MR. PINES: Let  me answer  i t  this way: There 
are other  regulat ions that  discuss subsistence assistance 
to be provided to individuals brought  into the United 
States under  the author i ty of PL-110. There are other  that  
were not  turned over  to you. 

  There are no other  regulat ions – and Mr. McNair  can 
ver i fy this I  bel ieve – that  concern the bolded sentence in 
paragraph 5 with regard to any other  regulat ions, internal 
pol icies, et  cetera, et  cetera, concerning provision of any 
form of l i fet ime financial  assistance to individuals brought  
into the United States by CIA under  author i ty of PL-110. 

  BY MR. HALE: 

  Q. I  take i t  i f we request  those other  regulat ions that  
you would at  least  provide them [68] in a redacted form 
l ike you did the ones that  we requested? 

  A. Anything is possible. I  real ly – we always hesitate 
to release regulat ions even in a redacted form because 
your  interest  is in this par t  and then someone else’s 
interest  is in that  par t , and before you know i t , we have on 
the publ ic record the ent ire regulat ion, which we intended 
to be classified. 

  So we very reluctant ly approach this release quest ion 
on regulat ions. 

  Q. Let  me ask you to look at  that  bolded language at  
the bot tom of page 3 of your  declarat ion. I t  goes on to the 
top of page 4. 

  Now i f we took the word “l i fet ime” out  of that  sentence 
– and take a minute please to read that  whole sentence 
and then come back. 
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  I ’l l  state my quest ion again. I f we took the word 
“l i fet ime” out  of that  sentence, would i t  st i l l  be an accurate 
sentence?

  A. So i f you took out  the word “l i fet ime.” 

  Q. Yes, sir . 

    [69] MR. PINES: Do you want  to take a mo-
ment?

  THE WITNESS: Well , I ’m t rying to imagine what  i t  
would look l ike. 

    MR. PINES: Let ’s take a moment  to answer  that  
quest ion.

    MR. HALE: We’re going to take a l i t t le break 
here and let  you caucus. We’l l  step out . 

    (Off the record.) 

    MR. HALE: We’re back on the record. 

  BY MR. HALE: 

  Q. Do you remember  the quest ion, Mr . McNair? 

  A. Yes, take out  the word “l i fet ime.” 

  Q. Can you answer  that? Would that  be a correct  
statement  i f the word “l i fet ime” was removed? 

  A. Well , the only obl igat ion would be the individual 
agreement  we had made with the person. The regulat ions 
themselves don’t  cal l  – the regulat ions themselves don’t  
cal l  for  i t  other  than what  is here in the agreement  we 
have with Just ice in paragraph 6. 
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  Q. But  the agreement  with Just ice, would i t  [70] not  
make the statement  that  is in bold at  the bot tom of page 3 
not  t rue i f you took out  the word “l i fet ime”? Under  the 
agreement  with Just ice, you in fact  do have an obl igat ion 
to provide financial  suppor t . 

  A. Unt i l  they reach ci t izenship. 

  Q. Well , the answer  to the quest ion I  think is i f you 
remove the word “l i fet ime” the sentence is not  t rue. 

  A. That ’s correct . 

    MR. MALKIN: I  guess I  just  want  to clar i fy. I t ’s 
not  as though the statement  is t rue or  not  t rue. The 
statement  is made in paragraph 5, and then is quickly 
qual i fied in paragraph 6. 

  I  don’t  want  there to be some impression on the record 
that  there was something misleading when in the immedi-
ately fol lowing paragraph there is a qual i ficat ion made 
that  does acknowledge that  there was some interagency 
agreement  that  necessitated or  obl igated the CIA to 
per form some or  to pay some sor t  of money to individuals 
for  a [71] cer tain per iod of t ime. 

  I t ’s not  an impor tant  clar i ficat ion, but  I  just  don’t  
want  the word “t rue” or  “unt rue” to be taken out  of context  
I  guess. 

  BY MR. HALE: 

  Q. Mr . McNair , let  me ask you to look at  that  sen-
tence in bold again, and this t ime take out  the word 
“financial” and tel l  me i f i t  would st i l l  be an accurate 
sentence i f the word “financial” were removed. 

  (Witness reviews document .) 
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    THE WITNESS: I f you took out  the word “finan-
cial ,” obl igate the agency to provide any form of l i fet ime 
assistance to individuals, then the regulat ions do not  
require that . 

  BY MR. HALE: 

  Q. And would that  st i l l  be t rue? 

  A. The regulat ions do not  require i t . 

  Q. L i fet ime assistance? 

  A. Right . 

  Q. Would you consider  a provision of l i fet ime safety 
and secur i ty to be assistance? 

  [72] A. I  don’t  think the regulat ions require. I  don’t  
think there’s anything in there that  says that  you were to 
do i t  because what  would – i t  would cer tainly change i f 
they were to leave. 

  Q. Well , the regulat ions say what  they say, and we 
can review that  in a minute. 

  Now in that  same bolded language, you talk about  
unstated pr inciples. Can you tel l  me what  i t  is that  al lows 
you to render  an opinion about  unstated pr inciples of the 
agency?

  A. I  think probably the fact  that  I ’ve been doing this 
for  about  38 years now. I  have about  as good an under-
standing of what  our  pr inciples under  which we work are 
as anyone you’re going to run into. 

  So i t ’s my declarat ion, and i t ’s my opinion that  there 
is no unstated pr inciple about  that . 
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  Q. About  providing assistance to reset t lees? 

  A. Right . 

    MR. PINES: L i fet ime assistance. 

    MR. HALE: L i fet ime assistance to [73] reset -
t lees. Thank you, Mr . Pines. 

    MR. PINES: And i t ’s also – to be more specific, 
i t ’s l i fet ime financial  assistance. 

    MR. HALE: Thank you again. 

  BY MR. HALE: 

  Q. Well , do you have an opinion about  unstated 
pr inciples of the agency with regard to financial  assistance 
to reset t lees other  than l i fet ime? 

  A. We meet  our  obl igat ions. 

  Q. And those obl igat ions are der ived from your  
agreements with the reset t lees? 

  A. From the agreements and then as long as the 
commitments on both sides are met . There are some 
things you simply can’t  do for  people. 

  Q. But  the unstated pr inciple that  you’re aware of at  
the agency is to meet  your  agreements with reset t lees. 

  A. Absolutely. 

  Q. How are those agreements with reset t lees docu-
mented i f they are? 

  A. In my exper ience, they would be wr i t ten [74] 
down, and they would be within a fi le per taining to the 
individual.
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  Q. Have you – i f I  asked you whether  you reviewed 
the fi le related to the plaint i ffs here, would you be able to 
answer  that  quest ion? 

    MR. PINES: We’re going to object  on grounds of 
nat ional secur i ty and inst ruct  the witness not  to answer . 

    MR. HALE: I  thought  so.  

  BY MR. HALE: 

  Q. What  is your  understanding of the unstated 
pr inciple of the agency, i f any, with regard to providing 
l i fet ime safety and secur i ty to reset t lees? 

  A. We would do so within – as long as that  assis-
tance was accepted. In other  words, we wouldn’t  pursue 
someone around saying you have to let  us help you, but  by 
and large, we would take care of that  sor t  of issue when 
possible.

  Q. Now you say – a moment  ago you said that  you 
had been around for  some 38 years in this business, so you 
fel t  l ike you had a fair ly good [75] basis to make a state-
ment  about  the agency’s pol icies. 

  But  would you agree with me, sir , that  the 38 years 
has not  al l  been with the agency? 

  A. Actual ly, a great  deal of my Army exper ience was 
with the agency. 

  Q. So you worked together  with the agency at  that  
t ime then? 

  A. Yes. 
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  Q. So do you think you have, for  example, an under-
standing of what  the agency’s unstated pr inciples were 
with regard to reset t lees in 1980? 

  A. Oh, yes. 

  Q. And that ’s based on your  t ime in the Army? 

  A. That ’s based on my exper ience as a case officer  for  
the U.S. government . 

  Q. On page 4 of your  declarat ion, sir , in paragraph 7, 
you quote from the Cour t ’s June 7, 2000 order , (reading): 

  “The Cour t  is confident  that  the case may be 
l i t igated without  requir ing [76] the disclosure of 
nat ional secur i ty secrets.” 

  Do you see that? 

  A. Yes. 

  Q. Do you disagree with that  opinion of the Cour t? 

  A. No. The way i t ’s wr i t ten –  

    MR. PINES: Let ’s back up a l i t t le bi t . I t ’s a l i t t le 
misleading I  think your  quest ion because i t  states the 
Cour t  determined – as i t ’s phrased, (reading): 

  “The Cour t  is confident  that  the case may be 
l i t igated wi thout  requir ing the disclosure of na-
t ional secur i ty secrets because, as the Cour t  
stated, the Agency has reviewed and approved 
“for  publ ic fi l ings al l  papers fi led by plaint i ffs 
thus far .” 

  That  was the issue that  he was addressing in the 
declarat ion. So I  guess i f your  quest ion is does he bel ieve 
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that  the case can be l i t igated without  requir ing the disclo-
sure of nat ional [77] secur i ty secrets, that ’s one issue. 

  Al l  we’re doing is quot ing the Cour t ’s statement  that  
because the agency has already reviewed this for  publ ic 
fi l ing that  the Cour t  is confident . 

  BY MR. HALE: 

  Q. Mr . McNair , Mr . Pines has at tempted to clar i fy i t . 
I s your  answer  to the previous quest ion correct , though, 
that  as par t  of the sentence that  I  quoted you don’t  have 
any disagreement  with that? 

   “The Cour t  is confident  the case may be l i t igated 
without  requir ing disclosure of nat ional secur i ty secrets,” 
you have no reason to chal lenge that , do you? 

  A. Ask the quest ion again. 

  Q. Do you have any reason to bel ieve that  the Cour t  
is incorrect  when i t  concludes that  this case may be 
l i t igated without  requir ing the disclosure of nat ional 
secur i ty secrets? 

  A. Oh, I  disagree with the Cour t . 

  Q. You do? 

  [78] A. Yes. 

  Q. Can you explain why? 

  A. The discussion of operat ional relat ionships in an 
open cour t  is impossible. The discussion of methods is an 
open cour t  is impossible. The discussion of a gr ievance 
made would be highly doubt ful . 
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  I f the al legat ions were t rue, then this could not  be in 
an open cour t . 

  Q. Could i t  be done in a classified proceeding? 

    MR. MALKIN: Let  me inter rupt  for  a second. 
You’re not  asking him for  a legal conclusion. You’re saying 
based on the discussion you and he had ear l ier  could this 
case be l i t igated in a manner  simi lar  to one of those other  
proceedings that  he – that  Mr . McNair  said he had been 
par ty to? 

    MR. HALE: Okay. I ’l l  accept  that  rephrasing. 

    THE WITNESS: Under  those condit ions, yes. 

  [79] BY MR. HALE: 

  Q. But  you’re convinced there’s no way this case 
could be l i t igated in open cour t . 

  A. I  do not  bel ieve i t  would be possible at  al l . 

  Q. Are you aware of the Webster  v. Doe decision, Mr. 
McNair?

  A. Just  offhand, no. 

  Q. Are you aware that  in a case involving a cover t  
CIA employee the U.S. Supreme Cour t  made this simi lar  
conclusion about  that  case? 

  A. I  don’t . 

  Q. You don’t  know that? 

  A. I  don’t  know the case. I  don’t  know the decision, 
no.
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  Q. Now you are the person who reviewed our  com-
plaint  and the br iefs that  we’ve fi led and the declarat ions 
that  we’ve fi led in this case; cor rect? 

  A. Are there any that  I  – I  have to ask. Are there 
anything that  I  did not  review? 

    MR. PINES: Let  me answer  this in a [80] 
di fferent  way. The way that  the process was done was i t  
was sent  to our  secur i ty officer . I t  was not  sent  to me, so I  
did not  review i t  again in sor t  of unfair  advantage. 

  She then sent  i t  off to Mr . McNair ’s depar tment . I  do 
not  know whether  each and every t ime, because there 
were several things that  went  back and for th, that  he 
actual ly saw every paper , but  someone in his depar tment  
did, and he was responsible for  that . 

    THE WITNESS: Either  coming from the secu-
r i ty officer  and those condit ions, ei ther  me or  my associate 
did i t . 

  BY MR. HALE: 

  Q. Are you general ly famil iar , though, with what  we 
al leged in the complaint  and in the declarat ions that  are 
on fi le in this case? 

  A. Whatever  I  said in the declarat ion I ’m aware of. 

  Q. Those were approved for  publ ic fi l ing; cor rect? 

  A. The al legat ions were. 

  [81] Q. Your  posit ion is that  the al legat ions are not  
classified?

  A. Well , al legat ions are exact ly that . There is a point  
at  which you have to step into al legat ions and say no. 
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  Any t ime I  classify something, then I ’m saying one, 
i t ’s t rue; two, I ’m going to official ly acknowledge i t ; and 
three, i t  would do damage to nat ional secur i ty. So I ’m very 
reluctant . You have to consider  where does the informa-
t ion come from, and you sor t  of balance off what ’s the 
damage i f the way i t ’s now presented as in al leged against  
al lowing this to go for th. 

  So the decision was made that  in this case at  that  
point  we could sustain and st i l l  protect  ourselves by 
consider ing i t  an al legat ion that  did no gr ievance harm. I t  
did not  name any of our  inst i l lat ions or  individuals or  case 
officers involved. 

  Q. In fact , there weren’t  any detai ls about  places or  
dates or  real names; correct? 

  A. Correct . 

  [82] Q. I f real places and real dates and real names 
were used, you probably would have objected to the fi l ing. 

  A. Absolutely. 

  Q. Because that  could potent ial ly cause harm to 
nat ional secur i ty or  to individuals. 

  A. Correct . 

  Q. You’re aware, are you not , that  the plaint i ffs are 
proceeding in this case by the name of John Doe? 

  A. I ’m aware that  that ’s the name on the case, yes. 

  Q. And that ’s not  their  real name. 

  A. I  assumed i t  was not . 
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  Q. Can you explain to me what  the potent ial  harm 
would be to any individual safety, innocent  or  otherwise, i f 
the agency confirmed that  John Doe was a reset t lee under  
PL-110?

  A. Let ’s take an example. Anyt ime – somet imes 
people wi l l  say wel l , the individual themselves so that  they 
were operat ional ly involved with you. We’re not  going [83] 
to confirm i t  because what  happens then is individual A 
residing in his count ry – once we knowledge that  yes, they 
were operat ional ly involved with us, then the host  secur i ty 
service simply goes back and looks for  any survei l lance 
records they have, any invest igat ion they have on individ-
ual A. 

  As long as they think individual A was perhaps 
involved, they wi l l  only do some things. I n cer tain coun-
t r ies, they wi l l  take individual A out  without  any quest ion, 
and they’l l  take al l  the col leagues of individual A. 

  Q. What  do you mean take them out? 

  A. Well , i f they’re going to arrest  one and they’re not  
sure which one of five, they’l l  just  ar rest  al l  five. That  way 
they feel pret ty sure they have got  a hold of the gui l ty one. 

  But  in other  paces, then they wi l l  simply say okay, 
individual A, now we know because CIA says that  they 
were involved with them. Well , remember we saw individ-
ual A associat ing with individual B, and we thought  that  
they had an [84] interest  in playing br idge together , but  
low and behold, now we know this was a clandest ine 
relat ionship.

  And isn’t  i t  amazing because individual B, an Amer i-
can, also was seen frequent ly with individual C and 
individual D and individual E. So al l  these people now 
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come under  suspicion, and perhaps they were involved 
with us. Perhaps they weren’t . But  they were also handled 
by other  Amer icans at  di fferent  t imes, and so now they 
have ident i fied some of our  other  officers. 

  So this r ipple that  goes out  from an acknowledgement  
affects not  only the individual themselves, but  other  of 
their  count rymen, other  of our  officers, other  mechanisms 
which we might  have employed, such as rental of safe 
houses or  cars or  dr ivers or  anything of this nature. So 
that  the damage that  you get  from one acknowledgement  
is so far  reaching, we simply won’t  al low i t . 

  Q. I  think I  understand that  i f the individual were 
ident i fied by the name that  he or  [85] she is using, but  
how can that  connect ion be made with John Doe? Because 
the cour t  pleadings in this case use the pseudonym John 
Doe, which is not  the name that  he used anywhere else in 
his l i fe before. So how can you make the connect ion be-
tween John Doe and Tim Buck Too or  individual B or  C? 

  A. Which is why we al lowed this par t icular  pleading 
to go for th. You couldn’t  sustain a t r ial , an appearance in 
cour t  with John Doe. 

  Q. Unless the cour t room were locked. 

  A. Oh, I  have more fai th in Amer ican media than 
that  I  suspect . I t ’s just  in the nature of things that  we’re 
not  going to endanger  our  people or  out  operat ional rela-
t ionships unless we were to get  an absolute cont rol  over  
the set t ing. 

  Could you have a t r ial  under  closed condit ions? I  
would assume anything is possible. I t  would be a very 
onerous appearance, but  i t  would cer tainly never  be an 
open t r ial . 
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  Q. Can you tel l  me what  opinion you have with 
regard to the al legat ions in the complaint  [86] about  the 
procedures used in the agency review process of the 
reset t lee complaint? 

  Say for  example that  the reset t lees counsel was not  
permit ted to par t icipate, would you say that  the reset t lees 
counsel was not  ent i t led to cross-examine or  the reset t lee 
was not  ent i t led to appear? 

  I f you confirmed or  denied those al legat ions, can you 
explain to me how that  might  impact , i f i t  would in your  
opinion, nat ional secur i ty? 

    MR. MALKIN: Steve, excuse me, just  for  clar i fi -
cat ion, are you asking him whether  the factual statement 
of what  happened in this par t icular  case i f he were to 
acknowledge as t ruth or  as lack of t ruth, or  are you asking 
him whether  your  character izat ion general ly of the 
agency’s pol icies and pract ices was t rue or  not  t rue? 

    MR. HALE: Well , I ’m not  sure i t  makes any 
difference. I ’m real ly not  asking him to comment  on this 
case specifical ly. I ’m just  saying is there anything that  
impacted nat ional [87] secur i ty as far  as you’re concerned 
i f you acknowledged an al legat ion that  there was or  were 
not  a cer tain procedural event  in an agency review process 
for  reset t lees. 

    MR. MALKIN: Okay. 

    THE WITNESS: In general, i t  is my exper ience 
that  we wi l l  lean over  backwards to al low as fair  a hear ing 
as is humanly possible. 

  Somet imes we lean over  against  my recommendat ion 
because I  think we’re going too far , but  we do happen to 



R. App. 113 

have a director  present ly, who reminds me that  he’s the 
director  and he’l l  do what  he wants to do. 

  So these procedures without  even addressing the 
specifics of them, i f someone asks me i f we do fair  review 
proceedings, I  would have to say yes. I  think we give every 
possible oppor tunity for  a fair  review of whatever  the 
subject  is. 

  BY MR. HALE: 

  Q. I  appreciate that  answer . I t ’s not  exact ly the 
quest ion I  asked, though. 

  [88] I n the complaint , we al lege that  there were 
cer tain unfairness in the procedures that  our  plaint i ffs 
encountered. Without  comment ing about  whether  our  
plaint i ffs are in fact  actual ly reset t lees or  not , are the 
comments about  the process themselves t roubl ing to you 
in the sense of disclosing nat ional secur i ty informat ion i f 
you confirmed or  denied the process? 

  A. I  don’t  know the process that  took place, and so I  
have t rouble making a judgment  on whether  or  not  i t  was 
fair . I  would be t ruly stunned to find that  the process was 
not  fair . 

    MR. PINES: I f I  can see i f I  understand your  
quest ion and maybe this is one way of phrasing i t . 

  I s your  quest ion why are the agency regulat ions 
involving the process i t  goes through, why are those 
classified? I s that  the quest ion you’re asking for? 

    MR. HALE: No. 

    MR. PINES: Then I  misunderstood you. 
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  BY MR. HALE: 

  [89] Q. As a person who has done a couple years of 
law school and done al l  the things you’ve done at  the 
agency, do you bel ieve that  the adjudicatory process is one 
that  requires an adversary proceeding to ensure fairness? 

    MR. MALKIN: Wait . I  think I ’m going to object . 

    MR. HALE: What  ground, Harold? 

    MR. MALKIN: I  think that  cal ls for  a legal  
conclusion.

    MR. HALE: Object ion stated. 

  BY MR. HALE: 

  Q. Please answer  the quest ion. 

    THE WITNESS: I  don’t  think I ’m qual i fied to 
answer  i t  frankly. 

  Q. Well , I  understand, Mr . McNair , but  you just  said 
that  you would be stunned i f you didn’t  do i t  in a fair  
fashion. Of course, you know much more than I  do as we 
si t  here about  what  the process is, even though you also 
said you weren’t  sure what  the process was. 

  I ’d just  l ike to know what  you think is [90] fair  since 
you gave that  opinion, so I  think the quest ion is a fair  one 
even though Harold has got  the object ion about  a legal 
conclusion.

  When an individual has got  r ights they asser t , 
whether  they’re val id or  inval id, is the resolut ion of those 
r ights fair  in your  mind i f there’s not  an adversary pro-
ceeding? Do you know what  I  mean by that? 
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    MR. PINES: Before you answer  the quest ion, 
I ’m going to add an object ion on relevancy what  Mr. 
McNair ’s bel ief is as to the fairness of an adjudicatory 
process that ’s total ly i r relevant  to this proceeding. 

  I f you can answer , please do so. 

    THE WITNESS: I  probably have been around 
lawyers too long. I  can probably make an argument  on 
both sides of that . 

  I  real ly find i t  di fficul t  to address the si tuat ion be-
cause I  don’t  know what  the procedures were. 

    MR. MALKIN: Steve, I  think you need to be 
more specific because – 

    [91] MR. HALE: Okay. Al l  r ight . I ’m going to be 
more specific now, Harold. 

    MR. MALKIN: I ’m tel l ing you I  have no – other  
than the object ion, he’s free to answer . But , you know, 
what  you have al leged in the complaint  as far  as I ’m 
concerned is not  in al l  respects a nonadversary proceeding. 

  Your  complaint  acknowledges that  your  side was 
permit ted to make a presentat ion as was according to the 
complaint  of the agency. So cer tainly that  could be con-
st rued to be adversar ial . I  think you need to flesh out  with 
him how adversar ial . 

    MR. HALE: I ’m going to do that , Harold. 

  BY MR. HALE: 

  Q. Do you think i t ’s impor tant  to have the abi l i ty to 
cross-examine witnesses in order  to have a fair  t r ial  or  a 
fair  administ rat ive proceeding? 
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    MR. PINES: Same object ion. 

    MR. MALKIN: I  think our  object ion stands 
throughout  this l ine of quest ioning. 

    [92] MR. HALE: I  agree. I t ’s understood. 

  THE WITNESS: I  happen to bel ieve in the pr inciple 
that  ex par te hear ings are fair , and so you have to work 
with the circumstances as you get  them. 

  Under  the best  of al l  circumstances, does everybody 
get  to state their  case? That  would seem reasonable. 

  Do you have to be able to address – cross-examine the 
witness? Well , I  can tel l  you I  have test i fied in cases where 
I  would have been most  reluctant  to have been cross-
examined because of the nature, and cer tainly, not  cast ing 
any aspersions, but  I  don’t  wish to go before ter ror ists. I  
don’t  wish to go before members of organized cr ime and be 
ident i fied.

  So There are cases where you do not  – I  don’t  think 
you’re ent i t led to have a cross-examinat ion. 

  BY MR. HALE:  

  Q. Because that  would be publ ic is what  [93] you’re 
saying?

  A. No. Because i t  would be – there are people in 
whose – in which your  test imony would be not  wel l  re-
ceived by the opposit ion. 

    MR. HALE: I ’m going to move on, Harold. I  
think you’l l  enjoy that . 
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  BY MR. HALE: 

  Q. On page 5 of your  declarat ion, sir , can you tel l  me 
in that  last  sentence of paragraph 8 that ’s in parenthesis 
there, why that ’s t rue with regard to counsel? 

  I  understand your  posit ion with regard to the plain-
t i ffs, but  why is i t  classified whether  the agency granted 
me a secur i ty clearance for  this case or  not? 

  A. I ’m sorry. Say that  again. 

  Q. Well , i f I  understand the last  sentence in para-
graph 8 of your  declarat ion, you are saying that  i t  would 
be classified to say whether  or  not  I  have been granted a 
secur i ty clearance and signe a secur i ty agreement  with the 
agency.

  A. See, i t ’s most  di fficul t  with at torneys. [94] You 
can give them a clearance and inevitably their  notes are 
put  into a folder  with their  cl ient ’s name, and since we 
expect  these ident i ficat ions to be protected and require 
that  by and large they be held within the ski ffs or  pro-
tected faci l i t ies, then i t ’s real ly a – for  the counsel to hope 
to have notes in their  offices almost  impossible. 

  Q. And I  think that  may be a di fferent  point  than 
one I ’m asking, Mr . McNair . I  understand what  you’re 
saying.

  But  in our  pleadings, we al lege that  the agency has 
cleared myself and Ms. Al lenez and that  we’ve signed 
secrecy agreements, and we are adher ing to those agree-
ments.

  We put  those in the pleadings, and we sent  them to 
the agency, and you cleared them or  someone on your  staff 
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cleared them, and so we fi led them with the Cour t . The 
Judge in fact  took note of them in his last  decision that  
we’ve been cleared. 

  You cleared me to put  that  in my pleading, and now I  
read your  declarat ion that  [95] that ’s classified, and I  
guess I  don’t  understand. 

  A. Well , no. That ’s not  classified. Actual ly, your  
clearance was for  the administ rat ive proceedings. 

  Q. Okay. 

  A. So you can – I  have no problem with that . I t ’s just  
we’re not  going any fur ther  with i t  is the way I  see this. 

  Q. I ’m not  sure I  know what  you mean you’re are not  
going any fur ther . 

    MR. PINES: I  think i t  would help i f he read the 
sentence above i t . I  think i t ’s to which the parenthet ical  
relates.

    THE WITNESS: The reason for  why that  you 
would submit  the pleadings for  review and because – wai t  
a minute. 

  BY MR. HALE: 

  Q. The preceding sentence says that  people l ike me 
give you a chance to look at  the pleadings before we fi le 
them for  one of two reasons. We either  do i t  voluntar i ly, or  
we do i t  because we’ve agreed to do i t  as par t  of our  
agreement  [96] with the agency to get  a secur i ty clearance. 

  Then as I  understand the parenthet ical comment , you 
say that  which of those categor ies I  fal l  in is classi fied, and 
I ’m asking you to explain i t . 
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  A. Let  me ask for  advice of counsel as to why that ’s 
in there because the way I  see i t  i t  is saying that  you 
submit ted i t  ei ther  voluntar i ly or  because you were given 
a secur i ty clearance. 

  I ’l l  have to ask Daniel . I ’m sorry. 

    MR. PINES: I  can answer  on the record instead 
of going off. I  drafted the sentence, and the reason i t  was 
drafted that  way was because, as you’re wel l  aware, we 
contend this ent ire case is precluded based on Tot ten. 

  Therefore, we did not  want  you or  the Judge or  anyone 
else to take the suggest ion that  by having granted or  
accepted that  we either  grant  you a secur i ty clearance or  
didn’t  grant  you a secur i ty clearance, you would ei ther  
submit  for  a review voluntar i ly or  because we granted you 
a secur i ty clearance that  in some way indicated the [97] 
t ruth or  the nont ruth of what  you had al leged. 

  So i t  was not  done for  any other  reason and unfor tu-
nately got  legal ized up, but  that  was the purpose of the 
sentence.

  BY MR. HALE: 

  Q. So aside from you want ing to protect  that  infer -
ence, which I  understand and don’t  have any problem 
with, is not  a classified fact  that  I  have signed a secur i ty 
agreement  with you and have submit ted my pleadings 
because I ’m required to do so. 

  A. No, no. 

  Q. You didn’t  tel l  me that  was classified. You cleared 
i t  to publ ish. I  wanted to make sure there wasn’t  any 
misunderstanding.
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  A. No, no, no, no. Actual ly, I  remember  discussing 
the thing now. That  was the only reason for  i t . 

    MR. HALE: Now can I  confirm, Harold and 
Daniel, that  fi rst  sentence of paragraph 9 is not  intended 
to be a formal asser t ion of a States Secrets Pr ivi lege? 

    [98] MR. MALKIN: I ’m just  reading i t . 

  I  don’t  – I  mean maybe Daniel and I  should talk for  a 
second, but  my – I  think my – wel l , let  me give the Daniel  
the chance to respond fi rst . 

    MR. PINES: Yes. We are not  asser t ing a States 
Secrets Pr ivi lege through that  sentence. 

    MR. HALE: The reason I  ask that  is because i f 
you were then we’d have to do other  things, and I  under-
stand some day you might  asser t  the pr ivi lege, but  we’re 
not  doing i t  now. This is your  opinion. 

    MR. MALKIN: That ’s r ight . 

    MR. HALE: I  don’t  want  to take three hours and 
go through every al legat ion in the complaint  and ask you 
to state the basis of i t  i f I  don’t  need to. I  think I ’m ent i t led 
fi rst , i f you do asser t  a pr ivi lege, to have your  statement  to 
me about  why i t ’s pr ivi leged and to the Cour t . 

    MR. MALKIN: Right . We have not  to date 
asser ted the States Secrets Pr ivi lege. 

    MR. HALE: We can move on, and we can save 
that  for  another  day i f we ever  come to that . 

  [99] I  would l ike to please to mark – Daniel, you don’t  
care i f we mark your  fax and cover  let ter  as par t  of the 
exhibi t , do you? My main thing is this. 
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    MR. PINES: That ’s fine. You can lop i t  al l  
together .

    MR. HALE: Harold, we’re going to mark as 
Exhibi t  2 Daniel ’s fax to me and cover  sheet , the let ter  and 
the redacted regulat ions and the redacted communicat ions 
that  come with i t . 

  (Exhibi t  No. 2 was marked for  ident i ficat ion.) 

  (Document  handed to the witness.) 

    BY MR. HALE: 

  Q. Mr . McNair , I ’ve handed to you what ’s been 
marked as Exhibi t  2. I s that  document  famil iar  to you? 

  A. Oh, yes. 

  Q. You may not  have seen the cover  fax sheet  before, 
but  those are the redacted regulat ions that  – 

  A. Correct . 

  [100] Q. – you provided Mr. Pines to provide to me? 

  A. Correct . 

  Q. I  bel ieve I ’m correct  in saying that  these are 
unclassified? 

  A. Yes. 

  Q. Can you tel l  me was i t  you, sir , who determined 
what  to redact  from the documents? 

  A. My associate and I  talked about  this. She actual ly 
did the redact ion because I  had a medical appointment , 
but  I ’m in agreement  with this. 
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  Q. Can you tel l  me – I  understand from Mr. Pines’ 
let ter  and from a conversat ion with Harold that  there are 
two object ions, one is on relevance and one is on classified 
informat ion basis. 

  A. Correct . 

  Q. Which is which? Can you tel l  me that? I  mean I  
know there’s quite a bi t  being blacked out  here. 

    MR. PINES: Let  me t ry to clar i fy that  [101] 
because I  think i t ’s a l i t t le more of a legal issue. 

  None of the redact ions here – rephrase. Al l  the redac-
t ions that  you have here are based on nat ional secur i ty 
reasons. The relevancy reason is when you go back to the 
regulat ions you only have cer tain per t inent  paragraphs 
that  we have pul led. We didn’t  include the rest  of the 
regulat ion A, i t ’s classified, but  B, i t  wasn’t  relevant  to 
what  you asked for  when we pul led i t  al l  apar t . 

    MR. HALE: I t  might  be relevant  to our  case but  
isn’t  relevant  to what  I  asked for ; is that  correct? 

    MR. PINES: Correct . 

    MR. HALE: Well , maybe i f I  could ask you 
would i t  be not  responsive then as opposed to being not  
relevant?

    MR. PINES: Well , okay. I t  was not  responsive to 
the quest ion. Relevancy is of course a mat ter  of debate. 

  MR. HALE: Just  so you guys understand, [102] i t ’s 
more than l ikely I ’l l  probably give you another  request  
that ’s more appropr iately defined so as not  quite so nar-
row. Because i t  does appear  to us that  these regulat ions do 
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sor t  of come out  in the middle of a group of regulat ions 
that  deal with a topic at  issue in this lawsuit . 

    MR. PINES: Well , we can cer tainly have that  
discussion. 

    BY MR. HALE: 

  Q. Now do you ever  consider  when you redact  this 
type of a document  for  making i t  unclassified subst i tute a 
word for  another  one? 

  For  example, i f the word “defector ” was in this regula-
t ion – and you’ve already explained to me that  the word 
“defector ” is a classified word, but  there might  be another  
word that  could be used, l ike reset t lee or  something of that  
nature.

  I s i t  possible to provide that  type of addit ional expla-
nat ion so we could bet ter  read the sentence without  using 
the classified word? 

  A. I n most  cases, yes. 

  [103] Q. Okay. 

    MR. HALE: Harold, I ’l l  probably have a conver-
sat ion with you about  whether  that ’s possible to do here. 

  Quite frankly, some of the sentences i t  looks l ike 
they’re missing a noun. I f that  noun happens to be a code 
word or  something l ike that , but  i f you can give me a fair  
subst i tute so we can make sense out  of the sentence that  
might  be useful. We can discuss that  later  off the record. 

    MR. MALKIN: Can I  ask one quick favor? I  was 
just  handed a note. I  l i teral ly need to make about  a ten-
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second phone cal l . Can I  just  put  you on hold for  one 
second?

    MR. HALE: Sure. Go ahead. That ’s fine. 

    MR. MALKIN: By the t ime you frame your  next  
quest ion, I ’l l  be back. 

  (Off the record.) 

    MR. HALE: Back on the record. 

    BY MR. HALE: 

  Q. Can you tel l  me, Mr . McNair , i f these regulat ions 
were not  redacted what  level of [104] classificat ion they 
would have? 

  A. Secret . 

  Q. Any par t icular  compar tment? 

  A. No. 

  Q. Do you know why these regulat ions were not  
provided to us ear l ier? 

    MR. PINES: I ’m going to object  as vague and 
ambiguous. Ear l ier  when? 

    MR. HALE: Pr ior  to last  week, I  mean l ike a 
year  ago or  two years ago. 

    MR. MALKIN: Just  to make i t  clear , not  sug-
gest ing that  we did not  respond as par t  of the mat ter  of 
l i t igat ion in an appropr iate way to your  discovery re-
sponse.

    MR. HALE: Absolutely, Harold. We gave you a 
Rule 34 request . You responded t imely. No complaint . 
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    BY MR. HALE: 

  Q. I ’m just  asking whether  you know, i f you do, sir , 
why we didn’t  get  copies of these a year  ago or  two years 
ago. Maybe the answer  is we didn’t  ask for  them. Maybe 
you don’t  know. 

  [105] A. I  have no idea. 

  Q. Do you know that  we in fact  did ask for  relevant  
regulat ions ear l ier? 

  A. I  don’t  bel ieve I  know that . 

  Q. Mr . McNair , is i t  your  job in any way to par t ici-
pate in the draft ing of these types of regulat ions, substan-
t ive draft ing? 

  A. No. 

  Q. I s i t  your  job in any way to interpret  the regula-
t ions as to what  they mean? 

  A. No. 

  Q. Your  job is to review them in ci rcumstances 
where there’s a request  to give them to someone else and 
to make sure that  they’re given to them in a way that  
doesn’t  threaten nat ional secur i ty; cor rect? 

  A. Correct . 

  Q. I t ’s a secur i ty funct ion? 

  A. A classificat ion funct ion. 

  Q. Thank you. 
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    MR. PINES: Are we going to work with the 
regulat ions fi rst? I s that  what  you’re going to [106] look 
at?

    MR. HALE: Yeah. 

    MR. PINES: I  just  wanted to clar i fy. Looking at  
i t  as I  have the last  couple days, I  wasn’t  sure i f i t  was 
clear  what  these were so I  want  to clar i fy for  the record – 

    MR. HALE: That  would be ter r i fic. 

    MR. PINES:  – and for  you so you understand. 

  There are five effect ive regulat ions we’ve handed to 
you. Three of them are marked regulat ion A, and they are 
di fferent  rendit ions of the same regulat ion. One went  into 
effect  January 15, ’81. I t  was then superseded by the one 
that  went  into effect  July 13th, 1990, and then superseded 
by the one that ’s June 25th, 1999 that  appl ies to the 
present  t ime. Those were the fi rst  three. 

  So those are al l  di fferent  rendit ions of the exact  same 
regulat ion, just  at  di fferent  t imes i t  was changed and 
rewr i t ten. Because of the way that  your  request  was 
phrased, we gave you the [107] three different  versions. 

  The same is t rue for  the two regulat ions that  are 
marked regulat ion B. By the way, A and B are not  their  
present  name. The real number ing of the regulat ion is 
classified, but  we just  ascr ibed a let ter  to i t . 

  So the same is t rue for  regulat ion B. There are two 
versions here. One was in effect  i t  looks l ike June 23rd, 
1981. I t  was then superseded by regulat ion B that  went  
into effect  January 4, 1999. 
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    MR. HALE: I  appreciate that  clar i ficat ion, 
Daniel . The two you just  spoke of, i tem B, regulat ion B, 
the older  one is i tem C, 4 through 6, and the newer  one is 
i tem 2, d(5). 

  So the 1990 regulat ion superseded the ’81 regulat ion, 
but  because of the evolut ion of regulat ions over  t ime, the 
let ters don’t  match direct ly. I s that  what  you’re saying? 

    MR. PINES: The let ters don’t  match, and also 
what  happened was in the pr ior  rendit ion the par t  that  
you were interested in kind of fel l  [108] across a couple 
di fferent  categor ies. I n the more recent  rendit ion, al l  that  
informat ion was al l  in one paragraph. So rather  than give 
you the ir relevant  paragraphs, we just  cut  to the chase. 
They did get  renumbered and relet tered. 

    MR. HALE: Thank you. That  helps a great  deal. 

  I n essence, what  we have here are two regulat ions. 
One has three versions. One has two versions. 

    MR. PINES: Correct . They are the same version. 
They’re just  ear l ier  – 

    MR. HALE: One superseded the other . 

    MR. PINES: Correct . 

  BY MR. HALE: 

  Q. Your  answer  ear l ier , Mr . McNair , when I  asked 
you about  the classificat ion level that  the whole regula-
t ion, not  just  what  you’ve given me here, is secret . 

  A. Yes. 

    MR. PINES: Maybe to clar i fy that  just  a l i t t le 
bi t  more, without  the redact ions, each one [109] of these 
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regulat ions in whatever  version you see them that  sect ions 
would be mark secret , and the whole regulat ion of which 
i t ’s a par t  is also classified secret . 

    MR. HALE: Al l  r ight . 

  BY MR. HALE: 

  Q. Mr . McNair , ear l ier  you had ment ioned – when 
you were explaining to me some of the considerat ions that  
go into disclosures and confirmat ions for  nat ional secur i ty 
purposes, you ment ioned about  in some count r ies people 
might  be ar rested. 

  Can I  fol low up on that  and ask you is i t  your  opinion 
that  reset t lees, at  least  some of them, do in fact  face 
repercussions from their  former  count ry i f their  ident i ty or  
locat ion were known? 

  A. Some of them, yes. 

  Q. Some of those repercussions could be physical 
danger?

  A. Absolutely. 

  Q. I n some ext reme cases could even be [110] death? 

  A. Absolutely. 

  Q. By the way, did you have any role in reviewing 
anything that  the agency has fi led in this case? 

  Do you get  involved that  way, or  do you just  t rust  the 
lawyers to know what ’s classified and not  classified? 

  A. They usual ly run i t  by me. 

  Q. Did they do i t  in this case? Did you look at  what  
was fi led by the government  in this case? 
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  A. I  would assume so. 

    MR. HALE: Why don’t  we take about  five 
minutes, i f you would, please, and we’l l  come back on the 
record.

    (Off the record.) 

    MR. HALE: Let ’s get  back on the record. 

  BY MR. HALE: 

  Q. Mr . McNair , i f you would look at  Exhibi t  2, 
please, and go to the next  to the last  regulat ion, the 
regulat ion B dated 1/4/99. 

  [111] A. Yes. 

  Q. About  two-thirds of the way of that  regulat ion, do 
you see the sentence that  says “The safety and secur i ty of 
blank are cont inuing of CIA”? 

  A. Yes. 

  Q. Can you tel l  me i f you know of what  recourse a 
reset t lee might  have i f the agency refused to provide that  
protect ion? I  mean is there some procedure in the agency 
that  chal lenged that  decision? 

  A. I  don’t  know the procedures for  i t , no. 

    MR. HALE: Al l  r ight . Wel l , as I  discussed with 
counsel before, I ’m not  going to close this deposit ion 
because there may be need to return to i t  after  we have 
fur ther  discussions about  product ion of addit ional regula-
t ions or  what  have you. 



R. App. 130 

  So I  wi l l  suspend i t  for  now, but  ask you to please 
prepare a t ranscr ipt  and furnish i t  to me and to Mr . Pines 
and – 

    MR. MALKIN: You can actual ly send i t  to [112] 
us. We’l l  be the ones who are paying for  i t . 

    MR. HALE: Okay. That ’s fine. 

    (Whereupon, at  12:50 p.m., the taking of the 
deposit ion concluded.) 

(Signature not  waived.) 

[113] CERTI FI CATE OF DEPONENT 

  I  have read the foregoing ___ pages, which contain the 
correct  t ranscr ipt  of the answers made by me to the 
quest ions therein recorded. 

   
  Subscr ibed and sworn to before me this ___ day of ___, 

19___. 

  Notary Publ ic, in and for

My commission expires:___ 

[114] CERTI FI CATE OF N OTARY PUBL I C 

I , CH ERYL  K AY GERBER, the officer  before whom the 
foregoing deposit ion was taken, do hereby test i fy that  the 
witness whose test imony appears in the foregoing deposi-
t ion was duly sworn by me; that  the test imony of said 
witness was taken by me stenographical ly and thereafter  
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reduced to typewr it ing under  my direct ion; that  said 
deposit ion is a t rue record of the test imony given by said 
witness; that  I  am neither  counsel for , related to, nor  
employed by any of the par t ies to the act ion in which this 
deposit ion was taken; and fur ther , that  I  am not  a relat ive 
or  employee of any at torney or  counsel employed by the 
par t ies hereto nor  financial ly or  otherwise interested in 
the outcome of the act ion. 

/s/ Cheryl  Kay Gerber  
CH ERYL  K AY GERBER

Notary Publ ic in and for
 the Dist r ict  of Columbia

My commission expi res: October  31, 2002 
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UNI TED STATES DI STRI CT COURT 
FOR THE WESTERN DI STRI CT OF WASHI NGTON 

AT SEATTLE 

JOHN DOE and JANE DOE, 

    Plaint i ffs, 

      v. 

GEORGE TENET, et  al ., 

    Defendant . 

)
)
)
)
)
)
)

Judge Lasnik  

Civi l  Act ion No. 
 C99-1597L  

DECLARATI ON OF WI LL I AM H. MCNAI R

  I , Wil l iam McNair , hereby declare and say: 

  1. I  am the Informat ion Review Officer  (“IRO”) for  
the Directorate of Operat ions (“DO”) of the United States 
Central  I ntel l igence Agency (“CIA” or  “Agency”). The 
Directorate of Operat ions is the CIA’s Clandest ine Service, 
and is responsible for , among other  things: conduct ing 
foreign intel l igence and counter intel l igence act ivi t ies 
through var ious means, including human sources; con-
duct ing cover t  act ion; conduct ing l iaison with foreign 
intel l igence and secur i ty services; suppor t ing clandest ine 
technical col lect ion; and coordinat ing CIA suppor t  to the 
Depar tment  of Defense. I  have held operat ional and 
execut ive posit ions in the intel l igence agencies of the 
United States Government  since 1962, and with the CIA 
since 1982. I  served as Associate IRO for  the DO from July 
1993 unt i l  I  was appointed to my present  posit ion in 
February 1994. 

  2. As DO/IRO, I  am responsible for  the review of 
records maintained by offices in the DO that  may be 
responsive to Freedom of Informat ion Act  (“FOIA”) or  
Pr ivacy Act  requests, as wel l  as to requests from the 
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Depar tment  of Just ice in cr iminal or  civi l  l i t igat ion. I  am 
also responsible for  conduct ing classificat ion reviews with 
respect  to informat ion or iginated by the DO, or  otherwise 
impl icat ing DO interests, including any and al l  Agency 
regulat ions or  statutes that  govern Agency act ions to-
wards Agency employees, assets, sources, defectors, etc. I  
am author ized to sign declarat ions on behalf of the Agency 
regarding the existence of any such regulat ions or  stat -
utes, and to discuss or  descr ibe the contents of any rele-
vant  regulat ions or  statutes under  the cognizance of the 
Agency.

  3. Through the exercise of my official  dut ies, I  have 
become famil iar  with the major  issues in this civi l  act ion, 
and with the al legat ions of plaint i ffs that  they are ent i t led 
to l i fet ime benefi ts from the Agency. The statements 
herein are based upon my personal knowledge, informa-
t ion made avai lable to me in my official  capacity, the 
advice and counsel of the CIA Office of General Counsel, 
and conclusions I  reached and determinat ions I  made in 
accordance therewith. 

  4. I  have been informed that  plaint i ffs al lege that  
they commit ted espionage upon the request  of the Agency, 
were sponsored by the Agency to defect  to the United 
States pursuant  to Sect ion 7 of the Central  I ntel l igence 
Agency Act  of 1949, 50 U.S.C. § 403h (commonly known as 
“PL-110”), and did in fact  defect  to the United States 
where they now reside. I  have been informed that  plain-
t i ffs fur ther  al lege that  they are ent i t led to l i fet ime bene-
fi ts from the Agency pursuant  to PL-110, an Agency pol icy 
or  regulat ion establ ished pursuant  to PL-110, or  some 
other  unspecified Agency pol icy or  regulat ion providing for  
l i fet ime benefi ts to defectors or  a cer tain class thereof. 
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  5. The Directorate of Operat ions is the CIA director-
ate responsible for  the processing of individuals brought  
into the United States by CIA under  the author i ty of PL-
110. As the cour t  may be aware, other  federal agencies 
may br ing individuals into the United States under  PL-
110. As DO/IRO, I  have ful l  access to al l  informat ion 
concerning the Agency’s responsibi l i t ies under  PL-110. I  
have specifical ly reviewed such informat ion for  any regu-
lat ions or  internal CIA pol icies concerning PL-110 with 
respect  to any provisions of subsistence assistance to be 
provided to individuals brought  into the United States 
under  the author i ty of PL-110. I  can inform the cour t  
unequivocal ly that  there are no Agency or  other  US 
federal regulat ions that  require the CIA to provide l i fet ime 
subsistence assistance to individuals brought  into the 
United States under  the author i ty of PL-110. Nei t her  PL -
110, nor  any ot her  l aw , st at u t e, r egu lat i on , i n t er nal  
pol i cy , unst at ed pr i nci p le or  anyt h i ng el se has ever  
befor e, or  does now , obl i gat e t he Agency t o pr ov i de 
any for m of  l i fet i me f i nanci al  assi st ance t o i nd i -
v i duals br ough t  i n t o t he Un i t ed St at es by CI A under  
t he au t hor i t y  of  PL -110. 

  6. There is an agreement  between the CIA and the 
Depar tment  of Just ice in which CIA promised to DOJ that  
CIA would ensure that  individuals whom the CIA brought  
into the United States under  the author i ty of PL-110 
would not  become publ ic charges before such t ime that  
they ei ther  at tained United States ci t izenship, or  were 
el igible to become United States ci t izens. The Agency has 
a regulat ion to this effect  as wel l . However , I  have been 
informed that  plaint i ffs in this case claim that  they are 
present ly United States ci t izens. 
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  7. On page 10, l ines 12-17, of this Cour t ’s 7 June 
2000 Order , the Cour t  states that , because the Agency has 
reviewed and approved “for  publ ic fi l ing al l  papers fi led by 
plaint i ffs thus far ” that  “the Cour t  is confident  that  the 
case may be l i t igated without  requir ing the disclosure of 
nat ional secur i ty secrets. . . . ” I  wish to explain the pur -
pose of the Agency’s review of the complaint  fi led in this 
case.

  8. I  am the individual who, on behalf of the Agency, 
has conducted the review of the plaint i ffs’ complaint  and 
other  pleadings and posed no object ion to the fi l ing of such 
pleadings in open cour t . The CIA does not  conduct  a 
classificat ion review, per  se, of cour t  pleadings in cases 
such as these. Plaint i ffs pleadings contained mere al lega-
t ions which, absent  official  US Government  confirmat ion, 
did not  const i tute classified informat ion. The purpose of 
my review, therefore, was to determine whether  cer tain 
al legat ions, in themselves, could be so harmful to nat ional 
secur i ty that  I  should object  to their  being disclosed. Such 
an al legat ion might  be to name a specific individual to be a 
CIA officer . Whether  or  not  t rue, such an al legat ion can 
jeopardize the physical safety and financial  wel l-being of 
the named person, as wel l  as his or  her  family. In cases 
when the al legat ion is t rue, the potent ial  threat  also 
extends to intel l igence sources with whom that  officer  had 
contact . Thus, my review of a pleading general ly looks to 
those al legat ions that , regardless of their  t ruth, would 
threaten the nat ional secur i ty or  the safety and wel l-being 
of innocent  persons. I ndividuals submit  pleadings to CIA 
for  such a review either  voluntar i ly or  because they have 
been granted a secur i ty clearance by CIA and, as a condi-
t ion of receiving such a clearance, are required to submit  
their  pleadings. (I n which category plaint i ffs and their  
counsel fal l  can only be discussed in a classified pleading.) 
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  9. I n this case, any Agency response to the factual  
asser t ions made in any of plaint i ffs’ pleadings, whether  to 
ei ther  confirm or  deny the al legat ions contained therein, 
would be classified informat ion and could not  be fi led in 
open cour t . The reason for  this is that , whi le mere al lega-
t ions made by individuals about  the Agency are not  
classified in most  circumstances, when such al legat ions 
are ei ther  confirmed or  denied by the Agency (or  by the 
United States Government  in general) they then bear  the 
impr imatur  of an official  statement , at  which point , at  
least  in the instant  case, nat ional secur i ty issues would be 
raised and the mat ters would become classified.1

  I  DECLARE UNDER PENALTY OF PERJURY THAT 
THE FOREGOING IS TRUE AND CORRECT. 

Executed this 17 day of July 2000 

 Wi l l iam H . McNai r  
    WI LL I AM H. MCNAI R

I nformat ion Review Officer
      and 
Records Val idat ion Officer  
Cent ral  I ntel l igence Agency

1 Although not  necessar i ly self-evident , the denial of such a 
relat ionship would i tself reveal classified informat ion. I f the CIA were 
to deny a relat ionship every t ime one did not  exist , then any t ime the 
Agency refused to confirm or  deny a relat ionship, i t  would be tanta-
mount  to an admission that  such a relat ionship does in fact  exist . Such 
a procedure would obviously reveal the very informat ion that  the CIA 
seeks to protect  (i .e. a current  or  past  cover t  relat ionship) and would 
r isk nat ional secur i ty. 


