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L. INTRODUCTION

1.

In August 2009, the State Agency for Religious Affairs (hereinafter
“SARA”) submitted to the OSCE Centre in Bishkek the Draft Law on Reli-
gious Education and Religious Schools (hereinafter the “Proposed Draft
Law”) currently being considered by the Government of the Kyrgyz Repub-
lic. In the cover letter, SARA asked the OSCE to submit an opinion on the
Proposed Draft Law. The Proposed Draft Law was provided to the OSCE

Centre in Bishkek in Russian (Annex A to the Opinion).

The OSCE Centre in Bishkek thereupon forwarded the Proposed Draft Law
to the OSCE ODIHR and, more specifically, to the Advisory Council of the
OSCE/ODIHR Advisory Panel of Experts on Freedom of Religion or Belief
(hereinafter the “Advisory Council”). The Advisory Council is a consulta-
tive body of OSCE/ODIHR with acknowledged expertise on freedom of re-
ligion or belief. The Advisory Council includes members from many OSCE
participating States and from diverse geographical, political, legal, and re-
ligious backgrounds that have extensive experience in advising ODIHR and
participating States with regard to law reform initiatives such as that con-
templated by the Proposed Draft Law. The Advisory Council is also familiar

with the broad range of laws that exist among OSCE participating States.

The Opinion contained herein (hereinafter referred to as “the Opinion”)

has been drafted in response to the above request for assistance.

It is noted that the OSCE ODIHR previously submitted “Comments on the
Draft Law of the Kyrgyz Republic ‘On Freedom of Conscience and Reli-
gious Organizations in the Kyrgyz Republic’” (hereinafter the “October
2008 Comments”) to the Parliament of the Kyrgyz Republic on 7 October
2008. These Comments were prepared by the Advisory Council in co-
operation with the European Commission for Democracy through Law
(hereinafter “the Venice Commission”) of the Council of Europe following

a request of the Parliament of the Kyrgyz Republic.’

! Comments on the Draft Law of the Kyrgyz Republic “On Freedom of Conscience and Religious
Organizations in the Kyrgyz Republic” prepared by the OSCE/ODIHR Advisory Council on Free-
dom of Religion or Belief in co-operation with European Commission for Democracy through Law



II. SCOPE OF REVIEW

5. This Opinion has been prepared taking into account Kyrgyzstan’s interna-
tional commitments, and in particular its commitments as a participating
State in the OSCE, relevant international standards with respect to religious
association laws® as well as relevant international standards with respect to
education laws, relevant provisions of Kyrgyzstan’s Constitution, and gen-
eral experience with relevant legal material in other countries. Furthermore,
this Opinion refers to the October 2008 Comments. The Draft Law which
was the subject of the Comments has meanwhile been adopted in a revised
version as the Law on Freedom of Conscience and Religious Organizations
in the Kyrgyz Republic by the Parliament of the Kyrgyz Republic on 6 No-
vember 2008.

6. Although a number of concerns related to the Proposed Draft Law have a
basis already in the Law on Freedom of Conscience and Religious Organiza-
tions in the Kyrgyz Republic of 6 November 2008, this Opinion does not re-
iterate the specific concerns raised in the October 2008 Comments. This
does not mean that these concerns have been overcome or that they have be-
come invalid. In this regard, the Advisory Council would like to make men-
tion that this Opinion is without prejudice to the October 2008 Comments
and to any further recommendations and comments on the matter that may

arise.

7. The Opinion contained herein takes into account the “Guidelines for Review
of Legislation Pertaining to Religion or Belief” (hereinafter the “OSCE
Guidelines”)’ that have been prepared by the Advisory Council. These

Guidelines are attached as Annex C.

(the Venice Commission) of the Council of Europe, Warsaw 7 October 2008, Opinion-Nr.: REL-
KYR/120/2008 (Adv Council on FoRB), <www legislationline.org>

* The term “religious association law” is used in this Opinion to cover the body of law dealing with
registration, recognition, establishment, creation, operation and dissolution of legal entities for reli-
gious organizations.

7 The Guidelines were adopted by the Venice Commission of the Council of Europe at its 59th Ple-
nary Session (Venice, 18-19 June 2004), and were welcomed by the OSCE Parliamentary Assembly
at its Annual Session (Edinburgh, 5-9 July 2004). The Guidelines have also been commended by the
United Nations Special Rapporteur on Freedom of Religion or Belief in the Report of the Special
Rapporteur on the Freedom of Religion or Belief to the 61st Session of the Commission on Human
Rights, E/CN.4/2005/61, para. 57; <http://www?2.ohchr.org/english/issues/religion/annual.htm>.



10.

The scope of the Opinion covers only the above-mentioned Proposed Draft
Law, which was submitted for review. Therefore, the Opinion does not
constitute a full and comprehensive review of all available framework legis-

lation governing the issue in the Republic of Kyrgyzstan.

This Opinion is based on an unofficial English translation of the text of the
Proposed Draft Law provided by SARA, which is attached as Annex B

hereto. Errors from translation may result.

In view of the above, the OSCE ODIHR and its Advisory Council would
like to make mention that this Opinion is without prejudice to any written
oral recommendations and comments to the Proposed Draft Law that the

OSCE ODIHR and its Advisory Council may wish to make in the future.

1. EXECUTIVE SUMMARY

11.

12.

The Advisory Council understands that the Proposed Draft Law aims to
promote high standards in religious education. As such, the Proposed Draft
Law focuses on a core aspect of the right to freedom of religion or belief and
of the right to education. While the Proposed Draft Law contains many
provisions that do meet international human rights standards and that are
unobjectionable, several provisions of the Proposed Draft Law appear to
impose undue constraints on religious activity in the country. The result is
that a number of the provisions are inconsistent with OSCE commitments
and with general international human rights standards with respect to free-

dom of religion or belief, education, and culture.

Therefore, in order to ensure the compliance of the Proposed Draft Law
with international standards and obligations to which the Kyrgyz Republic is

signatory and has committed, it is recommended that:

A. The scope of the Proposed Draft Law should be clarified. Some provi-
sions seemingly relate to general religious instruction while others relate
to aspects of special theological training. This is e. g. the case for Clause
3 which defines some legal terms of general religious instruction as well
as some terms of special theological training. Several of these terms,

however, are not followed up in the course of the Proposed Draft Law.



This can lead to confusion and makes it difficult for officials, govern-
ment bodies, and State courts to apply the Proposed Draft Law in a con-
sistent and non-discriminatory way. Moreover, it also makes the Pro-
posed Draft Law difficult to understand for citizens and other individu-
als. This would make it unduly difficult for them to act in accordance

with the legal order of the Kyrgyz Republic.

. The Proposed Draft Law should clarify how it relates exactly to the pro-
visions of the Law “On Freedom of Conscience and Religious Organiza-

tions in the Kyrgyz Republic” (Clauses 3, 6, 13, 14, 15 - 29).

. Many provisions of the Proposed Draft Law should be clarified (e. g.
Clause 5 [State approval; main requirements for educational pro-
grammes], Clause 6 [expert opinion], Clause 10 [number of students],
Clause 11 [evaluation standards], Clause 12 [rights and duties], and

Clause 18 [public interests]).

. Provisions in the Proposed Draft Law which provide for an overly in-
tense State supervision over religious education (e. g. Clause 5 [State
approval], Clause 7 [Inspection, Instruction, Suspension]) should be

clarified or deleted.

. Provisions which overly restrict the scope of persons entitled to provide
religious education should be removed from the Proposed Draft Law

(Clause 8).

. Clause 10 of the Proposed Draft Law should be amended as is it too re-

strictive in relation to mode of tuition.

. The Proposed Draft Law should be amended to remove restrictions in re-
lation to the rights to receive appropriate religious education (Clause 12

[abroad studies]).

. The Proposed Draft Law should be amended to clearly distinguish be-
tween matters of religion or belief and matters of secular State interest
(e. g. Clause 1 [streamlining religious education], Clause 5 [State ap-

proval]).



I. The Proposed Draft Law should be amended to remove undue restrictions
on rights of non-citizens (Clause 4 [citizen rights to receive religious

education]).



IV. ANALYSIS AND RECOMMENDATIONS

13.

Without prejudice to further relevant legal provisions that also have to be
taken into account, the most relevant specific international instruments relat-
ing to the subject of religious education and referred to as the basis of this
Opinion are provided in Annex D attached hereto. The majority of these in-
struments are binding in the Kyrgyz Republic on the subject of religious
education, as is also made very clear by the proposed Draft Law in its
Clause 2. While some of the instruments have no direct binding force - such
as the Final Document of the International Consultative Conference on
School Education in Relation to Freedom of Religion or Belief, Tolerance
and Non-Discrimination (available in Annex D)* - they give valuable refer-

ence points as to the interpretation of the binding international instruments.

1. GENERAL ISSUES RELATED TO THE CONTENTS OF THE PROPOSED

DRAFT LAW

14. The Advisory Council understands that the Proposed Draft Law aims to

15.

promote high standards in religious education. The Proposed Draft Law
also provides for far-reaching rights to receive religious education. These
objectives are well founded and highly welcomed under international com-
mitments. Also, many provisions of the Proposed Draft Law are in full
harmony with international commitments and standards. In the following
paragraphs, these very positive features are not made explicit in each case.
In order to keep this Opinion as short as possible, the focus is on the areas

that are a source of concern.

The scope of the Proposed Draft Law is unclear. Some definitions of basic
terms in Clause 3 seemingly relate to general, also basic religious instruc-
tion, while the main focus of the Proposed Draft Law is on the special field

of religious schools that provide special theological training.

* Final Document of the International Consultative Conference on School Education in Relation to Freedom
of religion or Belief, Tolerance and Non-Discrimination, Commission on Human Rights, Report Submitted
by Mr. Abdelfattah Amor, Special Rapporteur on Freedom of Religion or Belief, in accordance with Com-

mission on Human Rights resolution 2000/33, Executive Summary, 14 March 2002, E/CN.4/2002/73.



16. The scope of Clause 3 is also unclear in that some provisions, such as sev-

17.

18.

eral definitions of basic terms in Clause 3, apply to special aspects of reli-
gious education and theological training. However, some of these defined
terms are not used nor mentioned again in the rest of the Proposed Draft
Law. These provisions may as such not necessarily be objectionable in
terms of international standards. However, the lack of consistency brought
about by not following up in the Proposed Draft Law on the contexts estab-
lished by these provisions can create confusion. This makes it difficult for
individuals and organizations to know their exact rights and duties in reli-
gious education issues. It also makes it difficult for officials, government
bodies, and State courts to apply the Proposed Draft Law in a consistent and
non-discriminatory way. This may result in restrictions of freedom of relig-
ion or belief in practice that may not be justified under international com-
mitments of the Kyrgyz Republic. International instruments require States
to frame their laws in a way that makes the rights and duties of individuals
and organizations foreseeable to them. It is thus recommended to clarify

Clause 3 and amend this and related provisions accordingly.

The relation of the Proposed Draft Law with some of the provisions of the
Law “On Freedom of Conscience and Religious Organizations in the Kyr-
gyz Republic” is unclear. This is especially noticeable in reference to
Clauses 3, 6, 13, 14, 15 — 29 of the Proposed Draft Law. Some of the provi-
sions of the Law “On Freedom of Conscience and Religious Organizations
in the Kyrgyz Republic” may be regarded as being more general, while pro-
visions of the Proposed Draft Law may be seen to further specify certain le-
gal requirements. However, in other provisions, especially in the field of
registration and operation permits, both laws stipulate different requirements
on the same legal level. In these cases, it is not clear which rules should ap-

ply. It is recommended to clarify this issue.

Many provisions of the Proposed Draft Law are vague (e. g. Clause 5 [State
approval; main requirements for educational programmes], Clause 6 [expert
opinion], Clause 10 [number of students], Clause 11 [evaluation standards],
Clause 12 [rights and duties], and Clause 18 [public interests]). Again, this

makes it difficult for individuals and organizations to know exactly what



19.

20.

their rights and duties are in religious education issues. It also makes it dif-
ficult for officials, government bodies, and State courts to apply the Pro-
posed Draft Law in a consistent and non-discriminatory way. This can re-
sult in restrictions of freedom of religion or belief in practice that do not
meet the requirements of international commitments of the Kyrgyz Repub-
lic. As mentioned in the paragraphs above, international instruments require
States to frame their laws in a way that make the rights and duties of indi-
viduals and organizations foreseeable to them. It is recommended to make

such provisions more specific.

The Proposed Draft Law in general provides for a very intense State super-
vision over religious education. This could potentially lead to severe inter-
ference with the religious ideas and internal structures of religious groups
and organizations. According to Article 18 par. 3 of of the International
Covenant on Civil and Political Rights5 (hereinafter “ICCPR”) (available in
Annex D) and covered in the Guidelines on pp. 18-19, such an interference
limiting the exercise of freedom of religion is only permissible if it is neces-
sary to protect public safety, order, health, or morals or the fundamental
rights and freedoms of others. The Proposed Draft Law does not list any of
the above as a clear reason for the intense State supervision. In such a situa-
tion, extensive state supervision over religious education may amount to a
violation of Article 18 ICCPR and therefore, it is recommended to delete all

provisions permitting extensive State supervision.

According to human rights standards, religious teaching - whether private or
public - is a free activity derived from the right to freedom of religion, free-
dom of thought and freedom of expression. Specific reference to it can be
found in Articles 13 and 14 of the United Nations Convention on the Rights

of the Child6, Article 13 of the International Covenant on Economic, Social

> International Covenant on Civil and Political Rights, adopted and opened for signature, ratification and
accession by General Assembly on 16 December 1966, GA Res. 2200A (XXI), 21 UN GAOR Supp.
(No.16) at 52, UN Doc. A/6316 (1966), 999 UNTS 171, entered into force on 23 March 1976;
http://www?2.ohchr.org/english/law/ccpr.htm.

® Convention on the Rights of the Child, adopted and opened for signature, ratification and accession by
General Assembly Resolution 44/25 on 20 November 1989, GA Res. 44/25, UN GAOR, 44th Sess., Supp.

No.

49, art32 (1), UN Doc. A/44/49 (1989), entered into force on 2 September

<http://www.ohchr.org/english/law/pdf/crc.pdf>.

1990,



and Cultural Rights’, and Principle 16(6-8) of the Vienna Concluding
Document (available in Annex D).® Usually, State intervention is legitimate
in those cases in which the State endorses that activity (granting special of-
ficial value to the systematic activity developed through diplomas or gov-
ernmental recognition). However, religious teaching itself, without State
recognition, cannot be suspended (Clause 7), banned, denied permission (or
as per the translation “not allowed”) (Clause 10) or liquidated (Clause 15).

It is recommended to delete or amend accordingly the above provisions.

21. The Proposed Draft Law also seems to be overly restrictive in the scope of
persons entitled to provide religious education. Clause 10 Sentence 3 of the
Proposed Draft Law states that home-based religious tuition or organization
of religious training courses outside religious-purpose facilities shall not be
allowed. This can be seen as relating to Clause 6 No. 7 Law on Freedom of
Conscience and Religious Organizations in the Kyrgyz Republic entitled
“Religion and Education”. Clause 6 No. 7 of that Law states that “Religious
disciplines training performed individually is prohibited at all levels of edu-
cation.” One way to interpret this is as a bar on private religious education’s
use of the public educational system’s facilities, time, or teachers. However,
the current formulation is so vague and broad that it could be interpreted to
bar private religious education by parents or by religious organizations that
are not connected with the public educational system. Such an interpreta-
tion would amount to a violation of the Kyrgyz Republic’s international
commitments. OSCE commitments require that the State respect the right of
parents “to ensure the religious and moral education of their children in con-
formity with their own convictions” (Vienna Concluding Document, Princi-

ple 16 (7)).

22. Religious education is a core aspect of freedom of religion or belief. In this

field, religions train their future or current leaders and staff. Through basic

7 International Covenant on Economic, Social and Cultural Rights, adopted and opened for signature by the
General Assembly on 16 December 1966, GA Res. 2200A (XXI), 1 UN GAOR Supp. (No.16) at 49, UN
Doc. A/6316 (1966), 993 UNTS 3, .entered into force 3 January 1976;
<http://www?2.ohchr.org/english/law/pdf/cescr.pdf>.

¥ Concluding Document of the Vienna Meeting 1986 of Representatives of the Participating States of the
Conference on security and Co-operation in Europe, held on the Basis of the Provisions of the Final Act Re-
lating to the Follow-up to the Conference, Vienna, 17 January 1989;
<http://www.osce.org/documents/mcs/1980/11/4223_en.pdf>.
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and higher religious education, religions teach their followers. In this way,
religions or beliefs ensure the future sustainability of their convictions and
teachings. In religious education, the contents of religious and belief teach-
ings are framed, preserved, secured, and developed. When State authorities
take influence on religious education, they are not only active in the field of
general culture and education, but they are also dangerously close to influ-
encing religious issues. This makes it all the more important to clearly de-

fine the line between secular State interests and religious or belief interests.

23. The basic approach of the Proposed Draft Law giving rise to concerns is the
lack of distinction between matters of religion or belief and matters of secu-
lar State interest. While there are many highly legitimate aims that the State
may pursue according to provisions of the Proposed Draft Law, such as aca-
demic proficiency, protection of students and school staff, and respect of
State legislation, the Proposed Draft Law in many provisions interferes with
purely religious ideas or may at least be interpreted and applied in such a
way. In potentially interfering with religious and belief issues, the State
would also contradict its own character as a secular institution. States are
confined to supervision of manifestations of those parts of doctrines that
would pose a threat to public order, morals, human rights and other interna-
tionally recognized values. Specific reference to this can be found in art. 18
(3) ICCPR and covered in the Guidelines on pp. 18-19. It is recommended
to separate more strictly and clearly the sphere of legitimate State interest
and the religious or belief sphere left to the individual believer or religious
and belief organization. The relevant provisions of the Proposed Draft Law
should be reviewed and amended accordingly to prevent undue state influ-

ence.

2. ARTICLE-BY-ARTICLE ANALYSIS

2.1 The Title of the Proposed Draft Law

24. The title of the Proposed Draft Law is: “Law of Kyrgyz Republic on Reli-
gious Education and Religious Schools”. This title, taken together with



Clause 3 definition 10 (religious education), suggests that only special theo-
logical education and religious schools are part of the scope of the Proposed
Draft Law. However, some of its provisions seem to relate (also) to general
religious education in the general schools of the State and possibly in the
private general educational system. This is the case for Clause 3 with its ref-
erence to Sunday schools, Koran study courses, and parish schools, which
seemingly and in usual practice have objectives beyond mere theological
education. This disparity makes it difficult for the reader of the Proposed
Draft Law including the citizens and residents of the Kyrgyz Republic and
State authorities to fully see the range and objectives of the Proposed Draft
Law. It also makes it difficult for citizens and other individuals to act in
conformity with the legal order of the Kyrgyz Republic. It is recommended

to further clarify the scope of the Proposed Draft Law.

2.2 Clause 1

25.

26.

Clause 1, Subsection 1 includes a reference to the “streamlining of the forms
of religious school activities in compliance with the requirements of gov-
ernment policies in the sphere of religion” as one of the areas that the Pro-
pose Proposed Draft Law aims to regulate. This can be interpreted as allow-
ing State interference in religious education based on any policy of the State
government in the sphere of religion. However, limitations to manifestations
of religion or belief are consistent with international commitments only
when they aim to protect public safety, order, health, or morals or the fun-
damental rights and freedoms of others and when they are provided for by
law. This is clearly stated in Article 18 ICCPR. Therefore, it is recom-
mended to limit the scope of the Proposed Draft Law, to ensure that gov-

ernment policies do not encroach nor limit the freedom of religion.

Clause 1 Subsection 2 mentions that the Proposed Draft Law aims “to
streamline religious education®. It is a matter of legitimate State interest to
improve academic knowledge and proficiency. The draft provision, how-
ever, does not draw a clear line between this legitimate State interest and

possible interference with purely religious and belief issues. Not all meas-

12



27.

28.

ures related to streamlining religious education would qualify as legitimate
aims under Article 18 Subsection 3 ICCPR. On the contrary, streamlining
religious education is all too easily connected with interfering with the reli-
gious and belief contents and contexts of this education. It is recommended
to distinguish more clearly between the secular academic objectives and the

religious and belief matters.

Clause 1 Subsection 2 furthermore mentions that the Proposed Draft Law
aims to “preserve the religious and spiritual culture of the people of the
Kyrgyz Republic”. This certainly is a highly legitimate purpose to pursue.
However, it would not qualify as a legitimate reason to limit the manifesta-
tion of religion or belief under Article 18 par. 3 of the ICCPR. As stated
above, limitations may only be placed on fundamental rights and freedoms,
if their exercise poses a threat to public order, morals, human rights and
other internationally recognized norms. Even in these cases, the limitations
should be the absolute minimum necessary for achieving their aim. For this
reason, it should be made clear in Clause 1 that no limitations of the free-
dom of religion or belief may result from the objective stated therein. Fur-
thermore, the rights of minorities and non-traditional religious and spiritual
cultures must not be ignored. Express reference to these rights in the Pro-

posed Draft Law would be recommendable.

2.3. Clause 3

Clause 3 of the Proposed Draft Law contains legal definitions of terms. The
clause states that these are “basic terms of this Law.” However, it is mis-
leading as the large majority of these terms do not appear at all in the rest of
the text of the Proposed Draft Law. This applies to the definitions of “Sun-
day school”, “ecclesiastical seminary”, “clerical college”, “religious institu-
tions”, “Koran study course”, “Madrasah, (religious) boarding school”, “re-
ligious universities”, and “parish school”. It may be the case that the provi-
sion is meant to define terms for the purpose of further, perhaps secondary

regulations on the matter, but this is not clear and is not consistent with the

language of the provision which explicitly mentions “basic terms of this

13



Law”. On the other hand, the term “religious school”, which is a key term
throughout the Proposed Draft Law, is not defined in Clause 3. All this re-
sults in a lack of consistency that can create confusion. As already men-
tioned above, vague provisions in the Proposed Draft Law carry with them
the danger of making it difficult for individuals and organizations to know
their exact rights and duties in religious education issues and for officials,
government bodies, and State courts to apply the Proposed Draft Law in a
consistent and non-discriminatory way, thus potentially resulting in a re-
strictions of freedom of religion or belief in practice that. It is recom-
mended to clarify the impact of the definitions of terms that are not followed

up further in the Proposed Draft Law.

2.4. Clause 4

29. Clause 4 states that “Each citizen of Kyrgyz Republic shall enjoy the right
to receive basic, secondary, special, or higher religious education irrespec-
tive of his/her sex, ethnicity, language, social or property status, religion, or
political or religious beliefs”. This is essentially a very positive provision.
However, it raises concerns in respect of its scope, because it may be inter-
preted as limiting the respective rights to citizens only. The right to receive
education in the religious field including religious education is a part of
freedom of religion or belief. Principle 16 (6) of the 1989 Vienna Conclud-
ing Document clearly states: “In order to ensure the freedom of the individ-
ual to profess and practice religion or belief, the participating States will, in-
ter alia, [...] respect the right of everyone to give and to receive religious
education in the language of his choice, whether individually or in associa-
tion with others.” Also, Principle 16 (7) obliges States to “in this context re-
spect, inter alia, the liberty of parents to ensure the religious and moral edu-
cation of their children in conformity with their own convictions.” The draft
provision could be interpreted as limiting basic and other religious education
to citizens only, and is therefore recommended to be amended, to ensure that
all citizens and non-citizens may exercise their basic religious freedoms in

full.



30. The right to receive religious education according to one’s own conviction

must apply also to residents who are not citizens of the Kyrgyz Republic. In
its present wording the draft provision amounts not only to a violation of the
rights of the individuals, but it also amounts to a violation of the rights of
their parents as far as the individuals are minors. It is recommended to re-

formulate the draft provision.

2.5. Clause 5

31.

Clause 5 Subsection 1 of the Proposed Draft Law requires that “[r]eligious
education standards must be developed by religious education actors and
approved by authorized state bodies in charge of education and religion af-
fairs.” While it seems to be highly appropriate that education standards
should be developed by able persons it is difficult to see why the State
should establish criteria for this field. The term “religious education actor”
is not defined. It is not clear who would meet this requirement. State au-
thorities who have to apply the Proposed Draft Law would have significant
difficulties in determining whose educational standards they would have to
accept, nor would representatives of religious or belief organizations know
whom they would have to charge with the task of developing such educa-
tional standards. This leaves an opening for the State to accept or to reject
curricula without clearly defined criteria. Religious organizations would not
be in the position to foresee who would have to develop their education
standards. It should be kept in mind that the 1981 UN Declaration on the
Elimination of All Forms of Intolerance and of Discrimination Based on Re-
ligion or Belief proclaims in its Article 6 (g) that the right to freedom of
thought, conscience, religion or belief shall include, inter alia, the freedom
to “train, appoint, elect or designate by succession appropriate leaders called
for by the requirements and standards of any religion or belief” (available in
Annex D).” Religious education also serves the purpose of training future or

current leaders of a religion or belief. It must therefore be left to the discre-

? Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Relig-
ion or Belief, adopted and proclaimed by General Assembly Resolution 36/55 on 25 November
1981, G.A. Res. 36/55, 36 UN. GAOR Supp. (No. 51) at 171, UN. Doc. A/36/684 (1981);
<http://www.unhchr.ch/html/menu3/b/d_intole.htm>.
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32.

33.

34.

35.

tion of religious organizations to define their own spiritual, theological and
other needs and standards for the education of their own leaders. This
should not be the subject of State interference. Also, the Vienna Concluding
Document obliges participating States in its Principlel6 (4) to respect the
rights of religious communities to select, appoint and replace their personnel
in accordance with their respective requirements and standards as well as
with any freely accepted arrangement between them and their State”; fur-
thermore in its Principle 16(8), it requires participating States to allow train-

ing of religious personnel in appropriate institutions.

The standards of religious education constitute the core content of the relig-
ion or belief. The standards define the very religion or belief. When
changes to the standards are made, changes in the religion or belief also take
place. Therefore, interference with this amounts to an interference with the

religion itself.

While it may be appropriate for a State to ensure standards for religious
education in view of the aims that can legitimately be protected by a State
under the provisions of international instruments such as Article 18 ICCPR,

these aims must be clearly defined by law.

The provision of Clause 5 Subsection 1 is too vague in respect of these stan-
dards. It subjects any of the religious education standards to State approval
and does not provide any criteria on the basis of which the approval can be
denied or granted. The whole field of religious education standards includ-
ing the set of religious beliefs, rites, and teachings is thus open to any also
arbitrary State decision. This clearly violates the international commitments
in the field of freedom of religion or belief. It also contradicts the idea of

the State as a secular institution.

If Clause 5 is considered together with Clause 1 Subsection 1 of the Pro-
posed Draft Law (in which it is specified that one of the aims is to “stream-
line the forms of religious school activities in compliance with the require-
ments of government policies in the sphere of religion”), it may amount to
undue State control and supervision. As mentioned above, States are con-

fined to supervision of manifestations of those parts of doctrines that would

16



36.

37.

38.

pose a threat to public order, morals, human rights and other internationally

recognized values.

The criteria of approval or disapproval of the education standards must be
clearly defined in the Proposed Draft Law, and they must each be in accor-
dance with the specific international commitments. It is recommended to
specify the criteria in accordance with art. 18 (3) ICCPR and the other perti-

nent international commitments.

Clause 5 Subsection 2 of the Proposed Draft Law requires that “[r]eligious
education standards must be based on the state education standard estab-
lished in Kyrgyz Republic.” It is unclear which State education standards
the provision refers to. Only those State education standards may be made a
compulsory basis of religious education standards that meet the require-
ments of the international commitments in the field. However, there may
well be State educational standards in general that are in contradiction to
specific religious beliefs. It is not sufficiently clear what will happen in
these cases. In many of these cases the general education standards of the
Kyrgyz Republic will most probably be highly legitimate and in harmony
with the international commitments. In other cases, however, in the specific
field of freedom of religion, freedom of religion and general State standards
may have to be balanced against each other, and the religious standards may
take precedence under the international instruments. This may be the case
in the field of conscientious objection or mere internal religious teachings.
As has been stated above, States are confined to interference with those
manifestations of religion or belief that would pose a threat to public order,
morals, human rights and other internationally recognized norms. It is rec-

ommended to further specify the educational standards applicable.

Clause 5 Subsection 3 of the Proposed Draft Law enumerates five “main re-
quirements for standards applied to all religious education programmes”.
This suggests that other requirements may also exist and that the list pro-
vided in the Proposed Draft Law is not exhaustive. Other requirements are
not made explicit and although they may not be the main ones, they may
nevertheless be decisive for the approval or disapproval of the application.

Thus, not all requirements for approval of an application are foreseeable for
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the applicant. This gives potential space for unwanted and illegitimate arbi-
trary decision or at least for decisions that are not foreseeable and thus put
an undue burden on the applicants. It is recommended to specify all re-

quirements established for religious education programmes.

2.6. Clause 6

39.

40.

Clause 6 Subsection 1 of the Proposed Draft Law provides that “[t]he rights
of the legal person of a religious school in terms of its financial and
economic activities defined by its charter and focused on the educational
process preparation shall emerge as of the moment the religious school is
registered by justice agencies”. It remains unclear which State institution(s)
is/are competent to perform the registration. This may not necessarily be
the “authorized state agency for religion affairs* that is referred to by Clause
6 Subsection 3 (which is probably erroneously counted as Clause 6 Subsec-
tion 2 phrase 2) of the Proposed Draft Law. This provision speaks of the
competence to issue the registration certificate in contrast to Clause 6 Sub-
section 1 of the Proposed Draft Law, which speaks of the act of registering.
Since in this provision a plural of state agencies is used, these may well be
other authorities than the State Agency for Religious Affairs. The draft pro-
vision may have to be understood that registration is dealt with by the Min-
istry of Justice. However, the Proposed Draft Law does not indicate which

level of the Ministry of Justice would be competent.

It also seems that the religious school must pass through two registrations.
Firstly, the registration by the Ministry of Justice in order to acquire legal
entity status (at the same time with only limited legal entity status, because
the Proposed Draft Law speaks only about financial and economic activity
and preparation activity after such registration). Secondly, there is the regis-
tration by the Authorized State Agency for Religion Affairs in order to ac-
quire the right to conduct religious education. Moreover, it seems that the
religious school must receive a licence from the Ministry of Education after
both registrations (Clause 14, Subsection 2). This seems to be quite burden-

some for any potential religious school. The Proposed Draft Law also does
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41.

42.

not contain procedural and other provisions for both registration and licens-
ing (although Clause 14 makes reference to other laws which are dealing
with registration of all legal entities; religious organizations; educational in-
stitutions). The registration and licensing process is over-complicated. It is
recommended to clarify the draft provision and to simplify the registration

and licensing process.

Clause 6 Subsection 4 of the Proposed Draft Law provides that “Negative
findings of expert evaluation results and the ensuing refusal to license a reli-
gious school may be contested by its founder in court”™. The Proposed
Draft Law does not give further substantial indications on this “expert
evaluation”. The Proposed Draft Law does not specify the experts nor does
it explicitly provide for the standards applicable to the expert evaluation.
This is problematic as such evaluations necessarily touch upon sensitive re-
ligious and belief convictions and teachings about which a secular State
should have no judgment. Additionally, the Clause does not provide for a
sufficient indication of the scope of the evaluation. The Proposed Draft
Law also fails to provide for the neutrality of experts responsible for con-
ducting the evaluation. It is not clear whether such experts may or may not
belong to the same religious or belief organization or to another, perhaps an-
tagonistic religious or belief organization. Since apparently far reaching
consequences are attached to such expert evaluations including the closure
of theological schools it is of high importance that sufficient indications

about this issue should be included into the Proposed Draft Law.

The draft clause also provides that negative findings of expert evaluation
and the refusal to license a religious school may be contested by its founder
in court. The possibility of contesting decisions of State authorities in court
is mandatory. However, what remains problematic is that, according to the
explicit language of the clause, only the “founder” of the religious school
has this right. In practice, this may create a problem in cases where a reli-
gious school may have passed from the founder to another (legal) person.
There is no legitimate reason why in this case the new (legal) person should
not have the right to contest such a decision in court. It is recommended to

clarify the draft clause.

19



2.7 Clause 7

43.

44.

45.

46.

Clause 7 Subsection 2 of the Proposed Draft Law provides that “Authorized
state agencies for education and religion affairs have the right to inspect re-
ligious schools, instruct them to eliminate detected violations, and make de-
cisions on suspending their activities in cases where they do not comply
with the education programs and conditions established during registration

in compliance with Kyrgyz Republic laws.”

The scope of the inspections to be conducted by state agencies is unclear.
The current provision can be interpreted as allowing for unlimited inspec-
tion. This could be understood as putting under inspection each and every
activity of the religious school regardless of the religious or secular nature

of that activity.

The means of inspection are not specified. This would make possible any
kind of State supervision. It is not specified whether State authorities have a
right to enter the premises of religious schools or a right to be present in in-
ternal meetings, whether they can, without any limitation or condition, be
present during courses and examinations, whether they can review examina-
tion performances of the students or the assessments of school staff, and un-
der what circumstances. All this should be specified in order to facilitate co-
operation between religious schools and State authorities. Also, it should be
specified in order to meet international standards, according to which State

interference should be foreseeable and proportionate to legitimate aims.

Clause 7 provides the State with the right to “instruct” religious schools “to
eliminate violations” however, it does not specify which violations are being
referred to. It is recommended for the Clause to precisely indicate the scope
of duties and obligations which the religious schools must meet. These du-
ties and obligations must be legitimate according to international instru-
ments. In the present wording, any violation may be the basis for such “in-
struction”. A large margin of discretion therefore remains for authorities to
determine what a violation may amount to and this could potentially include

certain religious rites or teachings established by the respective religious or-
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47.

48.

49.

ganization. Such an interpretation would constitute an undue interference in

the individual’s right to freedom of religion or belief.

It is also not specified to whom such instructions should be directed. The
present provision can be interpreted as allowing the State authorities to in-
struct directly any teacher or staff or student of the religious school without
even giving information to the leading bodies of the religious school or of
the religious organization in charge of that religious school. The present
wording of the provision could lead to a complete control of the religious
school by the State authorities in the sense that the State authorities could
run the day-to-day activities of the religious school directly. The Proposed
Law does not indicate nor justify the aim and legitimacy of such direct inter-
ference. For this reason the provision may be assumed as constituting un-

due interference in the right to freedom of religion or belief.

The right of State authorities to “suspend” the activities of religious schools
seems to be far too far reaching and not well specified. It is foreseeable that
minor and easily rectifiable violations of legitimate State requirements may
occur and which should not constitute the basis for completely suspending
the activity of the religious school. The Proposed Draft Law should there-
fore offer less restrictive measures to address violations of religious schools.
Therefore, it is recommended to limit and clarify the scope of State control

in this respect.

2.8 Clause 8

The Clause 8 of the Proposed Draft Law does not define who the founder of
a religious school may be in a sufficiently clear manner. The first sentence
of the provision can be understood as indicating that only religious organi-
zations can found a religious school. It states in its sentence 1 that “A reli-
gious school may be founded by a registered religious organization on con-
dition that it complies with state education programmes and has proper
documents required for opening and running educational establishments.”
The Clause may therefore serve to exclude natural persons and unregistered

religious organizations as founders of religious schools by explicitly men-
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50.

51.

52.

53.

tioning that registered religious organizations have to comply with the re-
quirements established by the State. On the other hand, the Proposed Draft
Law in Sentence 2 of Clause 8 seems to indicate that foreign citizens cannot
be founders of religious schools. This indicates that natural persons in fact
can found religious schools in the Kyrgyz Republic, because organizations
do not have any citizenship. It is recommended to clarify the draft provi-

sion.

If natural person may not found religious schools, it is not clear why that
should be the case. There are no legitimate aims under international com-
mitments perceivable on the grounds of which natural persons could be
barred from founding religious schools. It is recommended to clarify the is-

sue.

It is not clear why foreign citizens should not be allowed to found religious
schools. While there may be legitimate reasons for this under general alien
law and general labour law that may put restrictions on business activities of
non-citizens, the Proposed Draft Law may be interpreted and applied as
prohibiting only or especially such activities in the religious field. Freedom
of religion or belief is a human right. If non-citizens should only be barred
from founding religious schools, but would be allowed to found general
schools or businesses, this would clearly violate the international commit-

ments of the Kyrgyz Republic. It is recommended to clarify the issue.

The provision is unclear regarding which documents are needed in order to
open a religious school. This would leave ample room for misunderstand-
ings. The potential founders of a religious school would not know exactly
which documents they must submit and State authorities would be uncertain
which documents they must require. It is recommended to specify the range

of documents needed.

2.9 Clause 9

Clause 9 Subsection 1 of the Proposed Draft Law requires that “[t]he charter
of a religious school shall be approved by its founder.” While this is essen-

tially not problematic, a situation could arise in which the founder of a reli-
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54.

gious school does not exist anymore or the religious school has passed over
to a different managing body. In this case, no approval to changes of the
charter could be given by the founder. Certainly, the clause could be inter-
preted as requiring the approval of the founder only to the original founding
charter and not to any amendments thereof. However, this is not clear, and

thus, recommended to be clarified.

The draft provision also sets out in some detail a list of matters which a reli-
gious school must address in its Charter. The charter may be needed for the
purposes of obtaining a registration certificate, but this is not made clear.
The idea that a charter address the issue set out in the Clause is, in principle,
reasonable, but it may be overly prescriptive for instance, through requiring
details of payment procedures, languages used, etc. since these may rea-
sonably change over time and so are inappropriate for inclusion in a charter,
which should address general principles of governance rather than manage-
rial and operational detail. It is recommended to reformulate the draft provi-

sion.

2.10 Clause 10

55.

56.

Clause 10 Sentence 1 of the Proposed Draft Law provides that “[t]he mode
of tuition for religious education in Kyrgyz Republic shall be full time; no

other modes of tuition shall be envisioned.”

It is unclear, why only full time tuition should be allowed for religious
schools. This seems to be inappropriate. There may well be situations in
which part time tuition is needed, e.g. for the purpose of continued learning.
There is no valid reason to be seen why an Imam or a priest or other reli-
gious officials should not have the chance to attend courses in religious
schools alongside their normal professional activities. Such participation in
part time educational programmes could lead to an improvement of knowl-
edge and competence without taking away their professional expertise from
their normal activities. There also is a lot of very positive experience with
this kind of teaching worldwide; examples are provided by courses at uni-

versities in the United Kingdom at Cambridge University and many others,
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57.

58.

59.

60.

61.

in Germany, Finland, and Austria. It is recommended to enlarge the scope of

possible tuition.

Clause 10 Sentence 2 of the Proposed Draft Law provides that “[t]he num-
ber of students at secondary and higher religious schools shall be deter-
mined in compliance with the Kyrgyz Republic Law on Education and the

Kyrgyz Republic Law on Licensing.”

There is no indication on the basis of determining the possible number of
students. This makes it difficult if not impossible for the founders of reli-
gious schools as well as for the State authorities to responsibly calculate
most of the technical and financial needs of the religious school. It is rec-

ommended to clarify the draft provision.

Clause 10 Sentence 3 of the Proposed Draft Law states that “Home-based
religious tuition or organization of religious training courses outside reli-

gious-purpose facilities shall not be allowed.”

There is no valid reason why home-based religious tuition — e.g. via internet
or mail — should not be allowed. Distance learning using modern means of
information, tuition, and communication can be highly effective and helpful
for the improvement of knowledge and education. Especially in regions that
are not densely populated and in which long distances have to be overcome
in order to attend full time education facilities, home based tuition can be
very useful. There is a lot of very positive experience with this kind of
teaching worldwide; examples are provided inter alia by courses at universi-
ties in the United Kingdom at Cambridge University and many others, in
Germany, Finland, and Austria. There also is no perceivable valid reason
for confining religious training courses to facilities that have a religious
purpose. It might be the case that this is envisaged in order to increase and
guarantee State control over religious education. However, based on Article
18 (3) of the ICCPR, the Proposed Draft Law provides no valid reason to re-
strict religious education in this way. It is recommended to enlarge the

range of possible religious tuition.

It also seems unreasonable that religious training courses outside religious-

purpose facilities shall not be allowed. In particular since, there is no defini-
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62.

63.

tion of “religious-purpose facility”. From this perspective, the provision is
vague and unclear. Religious schools need premises, and religious educa-
tion is a religious purpose under international instruments, because religions
are guaranteed the right to train their staff and leaders, and to teach their re-
ligion, as is clearly stated in the Vienna Concluding Document’s Principle
16(4) and 16(8) as well as by the Copenhagen Document in its Principle
32(2) for national minorities. However, it appears that according to the pro-
vision, the purpose of religious education alone does not make the premises
used a “religious-purpose facility”, because otherwise the provision would
lead to an illogical result. This raises the question whether “religious-
purpose facilities” are only those which are designated as such by registered
religious organizations and/or in the directly connected neighborhood of a
mosque, a church, a synagogue, a temple or equivalent buildings. However,
there are no clear answers to these questions in the text of the Proposed
Draft Law. There is no apparent reason why it should be necessary in a de-

mocratic State to allow religious education only in such premises.

Additionally, international instruments require participating States to allow
the training of religious personnel in appropriate institutions [Vienna Con-
cluding Document’s Principle 16(8); UN Declaration on the Elimination of
All Forms of Intolerance and of Discrimination Based on Religion or Belief
Article 6 (e)]. There is no reason perceivable why other premises than the

(undefined) “religious-purpose facilities” should not be appropriate.

Furthermore, the draft provision may be used to interfere with the right of
non-registered religious groups to hand over their theological knowledge to
their staff, leaders, and followers. Assuming that notwithstanding Clause 8
of the Proposed Draft Law, discussed above, non-registered religious groups
provide religious education in the Kyrgyz Republic, it remains unclear,
whether these groups could have and maintain “religious-purpose facilities”.
It should be noted at this juncture that freedom of religion or belief as guar-
anteed by the international instruments not only to registered religious or-
ganizations, but is also a right of non-registered groups. The right to mani-
fest one’s religion or belief must not depend on the mere fact of registration

or non-registration.

25



64. This provision of Clause 10 Sentence 3 of the Proposed Draft Law may re-
late to Clause 6 No. 7 Law on Freedom of Conscience and Religious Or-
ganizations in the Kyrgyz Republic which states: “Religious disciplines
training performed individually is prohibited at all levels of education.”
However, this provision meets strong concerns. OSCE commitments re-
quire that the state respect the right of religious organizations to “select, ap-
point and replace their personnel in accordance with their respective re-
quirements and standards as well as with any freely accepted arrangement
between them and their state.” This selection of teachers of religion is a
core element of the autonomy of religious organizations. Interference with

this also brings into question the secular nature of the state.

65. Clause 10 Sentence 3 of the Proposed Draft Law is vague and broad enough
that it could be interpreted to bar such private religious education by parents
or religious organizations, which is in no way connected with the public
educational system. This would be a serious violation of the Kyrgyz Repub-
lic’s international commitments. OSCE commitments require that the state
respect the right of parents “to ensure the religious and moral education of
their children in conformity with their own convictions”. It is recom-

mended to reformulate the draft provision.

2.11 Clause 11

66. Clause 11 Sentence 2 of the Proposed Draft Law provides that “Religious
schools must undergo licensing and subsequent evaluation procedures of the
authorized state education agency*. The draft provision does not specify the
evaluation procedures established. This leaves religious schools as well as
State authorities without indications of what and how should be evaluated.
The provision is unclear. It is recommended to clarify this provision so that

it specifies the standards of licensing and evaluation.

2.12 Clause 12

67. Clause 12 Subsection 1 affirms that “The rights and duties of religious
school students and staff shall be determined by this Law and by the reli-



68.

69.

gious school charter.” Clause 12 Subsection 2 of the Proposed Draft Law
provides that “[t]he students shall enjoy all rights and duties required for full
implementation of their education programme*. While the clear statement of
rights and duties of students is very positive, the provision remains unclear
and vague in the definition of these rights and duties. It is not clear which
rights and duties are in fact required for the full implementation of the edu-
cation programme. These can be many-fold. Neither students nor religious
schools or State authorities can be sure of what these programmes require as
rights and duties. Furthermore, some rights and duties may result from
other legal provisions such as the constitution of the Kyrgyz Republic, other
laws, and international instruments; such rights and duties should not be ex-

cluded. It is therefore, recommended to further specify rights and duties.

Clause 12 Subsection 3 of the Proposed Draft Law states: “The students are
obliged [...] [to respect national traditions [...]” While national traditions
and their respect can be of high value and importance it is not clear what
these national traditions are. Thus no one of the concerned can really define
their rights and duties in regard of these issues and any liability which may
be attached to the lack of observance thereof. The provision is unclear and
vague. It is recommended to clarify the scope of national traditions or to de-

lete the provision.

Clause 12 Subsection 4 of the Proposed Draft Law stipulates: “Under-age
citizens of Kyrgyz Republic shall not be allowed travelling abroad for the
purpose of receiving religious education”. There is no valid reason why this
should be the case. OSCE commitments require that the State respect the
right of parents “to ensure the religious and moral education of their chil-
dren in conformity with their own convictions”. There is no valid reason
perceivable why this should not be done abroad. While in individual cases
there might be such reasons based in the well-being of the child or because
of undue indoctrination of the child by foreign educational institutions this
needs not be so in other or the majority of the cases. It is also not clear
whether abroad education of under age persons is in general prohibited by
the Kyrgyz Republic. If it is only the case in respect of religious education

this would amount to a severe discrimination of religion or belief.
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70.

71.

72.

73.

The Vienna Concluding Document provides in its Paragraph 66 (Co-
operation and exchanges in the field of education) that participating States
“will facilitate exchanges of schoolchildren between their countries on the
basis of bilateral arrangements, where necessary, including meeting and
staying with families of the host country in their homes, with the aim of ac-
quainting schoolchildren with life, traditions and education in other partici-
pating States.” This clearly relates to under age persons. A complete blanket
prohibition of travelling abroad for the purpose of receiving religious educa-

tion would violate this commitment.

The draft provision also does not meet the intention of the Final Document
of the International Consultative Conference on School Education in rela-
tion to Freedom of religion or Belief, Tolerance and Non-Discrimination
recommending in its provision No.13 that States should consider promoting
international cultural exchanges in the field of education, notably by con-
cluding and implementing agreements relating to the freedom of religion or
belief, non-discrimination and tolerance and respect for human rights. It is
recommended to eliminate the provision or to specify under which condi-

tions foreign studies of minors are possible.

Clause 12 Subsection 5 of the Proposed Draft Law provides: “Kyrgyz Re-
public citizens shall be allowed travelling abroad with the purpose of receiv-
ing religious education if approved by the authorized state bodies in charge
of religion and education affairs as provisioned by the Kyrgyz Republic leg-
islation.” It is not clear whether education abroad is in general dependant on
approval by State authorities. If it is only the case in respect of religious
education this would amount to a severe discrimination based on religion or
belief. The conditions for the approval are not laid out in the Proposed
Draft Law. To require for citizens in general express permission to receive
theological education abroad is as unreasonable as is it impractical — as well
as being in clear violation of international commitments. Thus, it is recom-

mended to clarify the draft provision.

Clause 12 Subsection 6 of the Proposed Draft Law reads: “Persons teaching
religious subjects must have higher or secondary special religious (clerical)

education.” This draft provision is problematic, since it must be open to re-
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74.

75.

ligious leaders, who are not necessarily trained educators, to be involved in
religious education as defined in Clause 3, taking account of its vocational

nature. It is recommended to specify the draft provision.

Clause 12 Subsection 8 of the Proposed Draft Law states: ‘“Religious school
staff shall be obliged to [...] observe teachers’ ethic standards”. This is a
vague provision. It is not clear what the reference points of these ethical
standards are. It is recommended to specify the standards of ethics to be ap-

plied.

Clause 12 Subsection 8 of the Proposed Draft Law also provides: “Religious
school staff shall be obliged to [...] ensure that their students achieve results
that conform with state education programme requirements.” This provision
may well demand impossible action. Teachers may not always be able to
ensure that their students in fact achieve the required results. This can be
the case when students are not active enough in studying or they might in
individual cases not meet the intellectual standards necessary. It is recom-

mended to reformulate the draft provision.

2.13 Clause 14

76.

T7.

78.

Clause 14 Subsection 1 of the Proposed Draft Law states: ‘“Religious
schools shall be registered under the procedure established by: the Civil
Code of Kyrgyz Republic, the Kyrgyz Republic Law on State Registration
of Legal Entities, the Kyrgyz Republic Law on Freedom of Religion and
Religious Organizations in Kyrgyz Republic, the Kyrgyz Republic Law on

Education, and by other laws and regulations.”

Concerns related to the registration procedures for religious organizations
regulated by the Law on Freedom of Religion and Religious Organizations
in Kyrgyz Republic have been put forward in the October 2008 Comments.
Many of these concerns remain after the passing of that law. The concerns

raised in the October 2008 Comments remain valid also for this Opinion.

Moreover, the draft provision is vague and unclear in its reference to “other
laws and regulations”. It is not clear, which laws and regulations these are.

It is recommended to reformulate the draft provision taking into account the
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concerns raised in the October 2008 Comments. It is recommended to clar-

ify the draft provision.

2.14 Clause 15

79. Clause 15 Subsection 2 Bullet 3 of the Proposed Draft Law allows for liqui-

dation of religious schools “in cases where the religious education activities
were carried out without a proper license (certificate), or in cases of other
legally prohibited activities, or in cases of activities that are not envisioned
in its charter”. This draft provision is problematic in that it seems to permit
liquidation for comparatively minor infringements or deviations. The pro-
portionality of closure must be weighed against the infraction concerned. It

is recommended to reformulate the draft provision.

2.15 Clause 18

80. Clause 18 Subsection 1 of the Proposed Draft Law provides: “International

81.

cooperation in the field of religious education [...] must not damage the [...]

public interests of Kyrgyz Republic.” It is not clear what these interests are.

The draft provision enumerates certain “types of international co-operation
activities”. This enumeration can be interpreted as excluding any other
types of international religious education activities that are not mentioned in
this list. However, there are no valid reasons perceivable why activities
should not also include e. g. conferences involving students of such institu-
tions. Such activities could also include exchange of training materials, co-
operation in relation to libraries, distant learning using internet, etc. They
could also include becoming member of international co-operation organiza-
tions in their field of religious education. It is recommended to reformulate

the draft provision.

END OF TEXT
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Draft

Law of Kyrgyz Republic
On Religious Education and Religious Schools

CHAPTER 1. GENERAL PROVISIONS

Clause 1. Subject of Regulation

1. This Law aims to provide for: systemization of religious education
in Kyrgyz Republic; regulation of the legal relationships of religious
education entities and their interrelations with government institutions and
non-religious educational establishments; identification of types and forms of
religious school activities and streamlining of the forms of religious school
activities in compliance with the requirements of government policies in the
sphere of religion.

2. This Law aims to streamline religious education, preserve the
religious and spiritual culture of the people of Kyrgyz Republic, and ensure
legal guarantees for religious and moral education.

Clause 2. Kyrgyz Republic Legislation on
Religious Education

1.Kyrgyz Republic legislation on religious education rests on the
principles of sovereignty, stability, and national security of Kyrgyz Republic
as enshrined in the Constitution of Kyrgyz Republic, the Law of Kyrgyz
Republic On Freedom of Religion and Religious Organizations in Kyrgyz
Republic, in this Law, and in the international human rights treaties and
agreements ratified by Kyrgyz Republic, as well as in other adopted laws and
regulations on freedom of religion and religious education.

Clause 3. Basic Terms

The basic terms of this Law are used in the following meaning:

(Program) certification — educational program compliance with

government and other educational programs;

Final exam - is interdisciplinary and serves to evaluate the graduate’s
theoretical and practical knowledge; it includes a check of the graduate’s

knowledge in the set of the special disciplines studied;

Sunday school — Christian education of children and adults conducted on

Sundays;
Ecclesiastical seminary — a Christian school for clergy training;



Clerical college — a secondary clerical school providing religious
education;

Religious institutions - highly specialized higher education
establishments for professional clergy training;

Koran study course — teaching of basic Islamic concepts;

Licensing — issue of training permits to educational establishments to
carry out training activities aimed at ensuring education with a guaranteed
quality level conforming to state standard requirements;

Madrasah — a special secondary Muslim school, a religion-oriented
school providing general secondary education in conjunction with special
training of students in the field of religion;

(Religious) boarding school — a closed school with a dormitory
organized by private or legal persons and providing for students’ full upkeep;

Religious education program — is aimed to achieve the following
objectives: formation of personal culture; training of religion-oriented
specialists; adaptation of individuals for life in society; building of a basis for
making informed choice and for mastering of basic, general-education, and
professional religious education programs;

Religious education - activities of religious schools aimed at
specialized study of religion, at learning and dissemination of religious cults,
and at preparation of students for divine worship activities based on a
religious education program;

Religious wuniversities — multipurpose higher religious education
establishments;

Parish school — a basic school organized by a parish.

CHAPTER II. RELIGIOUS EDUCATION SYSTEM

Clause 4. The Right for Religious Education

Each citizen of Kyrgyz Republic shall enjoy the right to receive basic,
secondary, special, or higher religious education irrespective of his/her sex,
ethnicity, language, social or property status, religion, or political or religious
beliefs.

Clause 5. Religious Education Standards

I. Religious education standards must be developed by religious
education actors and approved by authorized state bodies in charge of education
and religion affairs.

2. Religious education standards must be based on the state education
standard established in Kyrgyz Republic.

3. The main requirements for standards applied to all religious education
programs:



- clear definition of the limits for the minimum level of obligatory
knowledge in the religious education program content;

- clear definition of the students’ maximum academic load;

- definition of requirements for knowledge levels of religious school
graduates;

- definition of the forms of documents certifying the specialization and
qualification levels of religious school graduates;

- definition of professional requirements for teachers.

Clause 6. Legal Status of Religious Schools

1. The rights of the legal person of a religious school in terms of its
financial and economic activities defined by its charter and focused on the
educational process preparation shall emerge as of the moment the religious
school is registered by justice agencies.

2. The right of a religious school to conduct religious education activities
and use the benefits established by Kyrgyz Republic laws shall emerge as of the
moment the school is issued a registration certificate.

The registration certificate shall be issued by the authorized state agency
for religion affairs in compliance with Kyrgyz Republic laws.

4. Negative findings of expert evaluation results and the ensuing refusal to
license a religious school may be contested by its founder in court.

5. Control over the observance of Kyrgyz Republic laws on religious
education shall be provided by respective authorized agencies in charge of
education and religion affairs.

Clause 7. Religious Education Programs

Religious education programs are focused on achieving the objectives of:
personal culture formation; training of specialists of relevant qualifications;
adaptation of individuals for life in society; formation of a basis for informed
choice-making; and mastering of basic, general-education, and professional
religious education programs.

Authorized state agencies for education and religion affairs have the right
to inspect religious schools, instruct them to eliminate detected violations, and
make decisions on suspending their activities in cases where they do not comply
with the education programs and conditions established during registration in
compliance with Kyrgyz Republic laws.

Clause 8. Founder of a Religious School

A religious school may be founded by a registered religious organization
on condition that it complies with state education programs and has proper
documents required for opening and running educational establishments.

Foreign citizens cannot be the founders of religious schools.

3



Clause 9. Religious School Charter

1. The charter of a religious school shall be approved by its founder.
2. The charter of a religious school shall indicate:
- the founder’s name and location (legal address);
- goals and objectives;
- a list of the education services provided, and the education
procedure;
- admission procedure;
- expulsion procedure;
- a description of the academic activity management, including the
language (languages) used for teaching and mentoring, and the
training regime;
- the staffing procedure of the religious education establishment, the
staff’s work conditions and payment procedures, the staff’s rights
and responsibilities;
- the financial and economic activity structure and procedures, the
permanent sources of funding and logistic support of the religious
school activities;
- the charter update procedure, and
- the religious school reorganization and liquidation procedure.

Clause 10. Religious Education: Mode of Tuition

The mode of tuition for religious education in Kyrgyz Republic shall be
full time; no other modes of tuition shall be envisioned.

The number of students at secondary and higher religious schools shall be
determined in compliance with the Kyrgyz Republic Law On Education and the
Kyrgyz Republic Law On Licensing.

Home-based religious tuition or organization of religious training courses
outside religious-purpose facilities shall not be allowed.

Clause 11. Religious Education Certificates

Religious schools shall issue relevant religious education certificates.

Religious schools must undergo licensing and subsequent evaluation
procedures of the authorized state education agency and issue relevant religious
education certificates to graduates who have passed the final exams and have
mastered the religious and general education programs.

CHAPTER III. LEGAL RELATIONS IN RELIGIOUS EDUCATION

Clause 12. Rights and Duties of Religious School Students and Staff



1. The rights and duties of religious school students and staff shall be
determined by this Law and by the religious school charter.

2.The students shall enjoy all rights and duties required for full
implementation of their education program and, after their graduation from
the religious school, the right to receive a certificate confirming the religious
education received and stating the qualification awarded.

3. The students are obliged to master the education programs at the
level of religious education program requirements, observe in-house
regulations, respect national traditions, and be legally and materially liable
for damages caused by them in consistence with the procedure established by
the Kyrgyz Republic Law.

4. Under-age citizens of Kyrgyz Republic shall not be allowed travelling
abroad for the purpose of receiving religious education.

5. Kyrgyz Republic citizens shall be allowed travelling abroad with the
purpose of receiving religious education if approved by the authorized state
bodies in charge of religion and education affairs as provisioned by the Kyrgyz
Republic legislation.

6. Persons teaching religious subjects must have higher or secondary
special religious (clerical) education;

7. Religious school staff shall enjoy the rights to:

- protect their dignity and professional honor; and
- demand proper conditions for implementing their professional
activities.

8. Religious school staff shall be obliged to:

- observe teachers’ ethic standards;

- ensure that their students achieve results that conform with
state education program requirements;

- form students’ high moral behavior standards; and

- avoid applying physical or moral violence to students.

Clause 13. Social Provision Arrangements at Religious Schools

1. Religious schools shall pay state social insurance deductions under the
procedure and in the amounts stipulated by Kyrgyz Republic laws.

2. All religious school staff shall be awarded pensions on a common basis
as provisioned by Kyrgyz Republic laws.

CHAPTER V. RELIGIOUS SCHOOL REGISTRATION, REORGANIZATION,
AND LIQUIDATION

Clause 14. Religious School Registration

1. Religious schools shall be registered under the procedure established
by: the Civil Code of Kyrgyz Republic, the Kyrgyz Republic Law On State
Registration of Legal Entities, the Kyrgyz Republic Law On Freedom of
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Religion and Religious Organizations in Kyrgyz Republic, the Kyrgyz Republic
Law On Education, and by other laws and regulations.

2. Religious schools shall undergo record registration at the authorized
state agency in charge of religion affairs and be licensed by the authorized state
agency in charge of education affairs in compliance with Kyrgyz Republic laws.

Clause 15. Religious School Reorganization and Liquidation

1. Religious schools may be reorganized into a different religious or
education organization in compliance with Kyrgyz Republic laws.

The religious school reorganization procedure shall be established by the
religious school charter and in compliance with Kyrgyz Republic laws.

2. Religious schools shall be liquidated:

- in compliance with the Kyrgyz Republic Law On State Registration of
Legal Entities and the Kyrgyz Republic Law On Freedom of Religion and
Religious Organizations in Kyrgyz Republic;

- in compliance with the religious school charter; and

- as advised by the authorized state agency in charge of religion affairs or
the authorized state agency in charge of education affairs in cases where the
religious education activities were carried out without a proper license
(certificate), or in cases of other legally prohibited activities, or in cases of
activities that are not envisioned in its charter — on a judicial authority decision.

CHAPTER V. RELIGIOUS SCHOOL FUNDING

Clause 16. Sources of Religious School Funding

Religious schools may use the following sources of funding:

- own funds and incomes raised during the training process;

- incomes from ancillary farms or from production activities;

- contributions or heritage received from physical or legal entities;

- funds of foreign physical or legal entities provided in the form of
sponsor aid or contributions; and

- any other funds received in a way that conforms with Kyrgyz
Republic laws.

Clause 17. Material and Technical Base of Religious Schools

Religious schools’ property and material and technical base shall include
buildings, structures, equipment, facilities used for implementing social and
humanitarian activities, and other means necessary for implementing the
organization’s activities.



CHAPTER VL INTERNATIONAL ACTIVITY IN RELIGIOUS EDUCATION
Clause 18. International Cooperation

1. International cooperation in the field of religious education shall be
based on the principles of independence, equality, and mutual respect; it must
not damage the national sovereignty, security, or public interests of Kyrgyz
Republic.

Types of international cooperation activities in the field of religious
education:

- temporary engagement of foreign teachers;

- sending of students abroad for receiving or enhancing their religious

knowledge; and

- organization of scientific and practical events for teachers designed to
improve their qualification and provide for experience sharing.

2. Studies, training, retraining, and advanced training of Kyrgyz Republic
citizens at foreign religious schools, as well as training of foreign citizens at the
religious schools of Kyrgyz Republic shall be based on agreements concluded
between religious schools, unless this constitutes a violation of Kyrgyz Republic
laws.

CHAPTER VII. FINAL PROVISIONS

Clause 19. Effective Date
I. This Law shall become effective as of the date of its official
publication.
2. Kyrgyz Republic Government shall pass the regulatory and legal acts
necessary for this Law’s implementation.
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INTRODUCTION

INTRODUCTION

These Guidelines for Review of Legislation Pertaining to Religion or Belief were
prepared by the members of the Advisory Panel of Experts on Freedom of Religion and
Belief (Panel) of the Office for Democratic Institutions and Human Rights (ODIHR) of the
Organization for Security and Co-operation in Europe (OSCE) in consultation with the
European Commission for Democracy through Law (the Venice Commission) of the
Council of Europe. The Guidelines were prepared to assist the OSCE Panel and the
Venice Commission in their analyses of laws and draft legislation pertaining to the free-
dom of religion or belief. The Guidelines incorporate comments received from members
of the Panel, as well as from members of the Venice Commission. The Guidelines were
not designed to be a comprehensive statement of all relevant human rights standards
related to freedom of religion or belief, but to provide an overview and suggestions for
those who will be involved in the review of laws.

These Guidelines were endorsed at the 59th plenary session of the European
Commission for Democracy through Law on 18 June 2004 and were welcomed by the
OSCE Parliamentary Assembly at its Annual Session in July 2004.

It is expected that the Guidelines will be revised over time. The Panel and the
Venice Commission welcome additional comments and suggestions. However, all such
suggestions should be precise and propose specific language either for inclusion
or deletion, and suggestions should clearly note where in the Guidelines the changes
should be made. Suggestions should be sent to the Rapporteur of the Panel,
Dr. T. Jeremy Gunn: JGunn@law.emory.edu, and to the Secretariat of the Venice
Commission: venice@coe.int.

These Guidelines have been prepared with the financial support of the Belgian
Government.
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l.
SOURCES FOR STANDARDS
TO BE USED BY THE PANEL AND BY
THE VENICE COMMISSION

The sources of law identified below are among the most important to which the Panel
and the Venice Commission will refer in conducting their reviews. Panel members will have
a special interest in applying OSCE commitments when conducting reviews requested by
OSCE participating States. Among the most important sources are the following:’

A. International Conventions, United Nations,
and UN Specialized Agencies

* International Covenant on Civil and Political Rights (1966) (ICCPR)

*  International Covenant on Economic, Social and Cultural Rights (1966)

*  Universal Declaration of Human Rights (1948) (UDHR)

*  Relevant obligations from other international conventions

*  Declaration on the Elimination of All Forms of Intolerance and of Discrimination
Based on Religion or Belief (1981)

*  United Nations Human Rights Committee General Comment 22

*  Reports of United Nations Special Rapporteurs

*  Other United Nations and specialized-agency documents

B. Council of Europe

*  [European] Convention for the Protection of Human Rights and Fundamental
Freedoms (1950) (ECHR)

*  Other Council of Europe documents

*  Decisions of the European Court of Human Rights?

! For selected texts, see Appendix | below.
? The Panel has prepared a synopsis of leading cases from the European Court of Human Rights
that is available for reviewers.
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C. OSCE

*  Commitments and Concluding Documents of the OSCE process (particularly the
1989 Vienna Concluding Document)

*  Freedom of Religion or Belief: Laws Affecting the Structuring of Religious
Communities

*  Previous Panel legislative analyses

*  Recommendations by the OSCE High Commissioner on National Minorities

*  Other OSCE documents

D. Best practices of States

Examples from States may be cited as illustrative of good practices.

E. Scholarly writings

Writings of recognized scholars may be of value. For a list of some scholarly writ-
ings, see Appendix Il below.
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Il.
SUBSTANTIVE ISSUES THAT TYPICALLY ARISE
IN LEGISLATION

A. Preliminary review issues

1. Whether legislation is necessary. It is important to bear in mind that legislation
may not be necessary with regard to many of the issues for which a State might be con-
sidering enacting laws. Sometimes special legislation dealing with religious issues is
proposed in response to an incident that excited public opinion, but that might in fact be
better addressed by normal criminal or administrative actions. If a religious group is
involved in a fraud or assault, for example, it is not necessarily best to respond by enact-
ing new laws on religion. Thus, it is appropriate to consider whether the general laws on
fraud or assault may be sufficient to address the problem without enacting a new statute
to cover offences when committed in conjunction with religious activity (see Section II.G
below).

2. The definition of “religion.” Legislation often includes the understandable attempt
to define “religion” or related terms (“sects”, “cults”, “traditional religion”, etc.). There is
no generally accepted definition for such terms in international law, and many States
have had difficulty defining these terms. It has been argued that such terms cannot be
defined in a legal sense because of the inherent ambiguity of the concept of religion.
A common definitional mistake is to require that a belief in God be necessary for some-
thing to be considered a religion. The most obvious counterexamples are classical
Buddhism, which is not theistic, and Hinduism, which is polytheistic. In addition, terms
such as “sect” and “cult” are frequently employed in a pejorative rather than analytic way.
To the extent that legislation includes definitions, the text should be reviewed carefully
to ensure that they are not discriminatory and that they do not prejudge some religions
or fundamental beliefs at the expense of others.

3. Religion or belief. International standards do not speak of religion in an isolated
sense, but of “religion or belief.” The “belief” aspect typically pertains to deeply held con-
scientious beliefs that are fundamental about the human condition and the world. Thus,
atheism and agnosticism, for example, are generally held to be entitled to the same pro-
tection as religious beliefs. It is very common for legislation not to protect adequately (or
to not refer at all to) rights of non-believers. Although not all beliefs are entitled to equal
protection, legislation should be reviewed for discrimination against non-believers.
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4. Religious “extremism”. The question of religious “extremism” and state security
has, during the last few years, been increasing in importance. There is no question that
some groups and individuals, acting in the name of religion, have been involved in polit-
ical violence. Regardless of whether their motivation is sincere and religious, or political
and manipulative, it is an issue to which States understandably and appropriately need
to respond. The concern, of course, is that States may use “extremism” as a rationale
not only for responding to groups that are genuinely violent and dangerous, but that they
may use the rhetoric of “extremism” to suppress legitimate religious expression or to tar-
get groups whose beliefs may simply be different or unusual. With regard to legislation,
it is important that laws focus on genuinely dangerous acts or commission of violence,
and not unduly grant police powers to the State to suppress groups that are merely dis-
favoured or unusual.

5. Interrelationship of human rights norms. International standards pertaining to
freedom of religion and belief do not arise solely from clauses in covenants, conventions,
and documents addressing religion and belief specifically. They come also from other
clauses, such as those pertaining to association, expression, and rights of parents. For
example, some European Court of Human Rights decisions with important implications
for religion do not necessarily rely on Article 9, but on other grounds. Important exam-
ples include Hoffmann v. Austria (1993).

6. Margin of appreciation. International standards generally, and the European
Court of Human Rights specifically, presume that there is a “margin of appreciation” that
allows, to some extent, States to enact laws and implement policies that may differ from
each other with regard to different histories and cultures. While this margin of apprecia-
tion should be respected, it should not be interpreted with a degree of latitude that would
permit the undermining of the substance of human rights values. While laws of different
States do not need to be identical, and while they should be allowed some flexibility, this
flexibility should nevertheless respect the important underlying rights.

B. Basic values underlying
international standards for freedom
of religion or belief

Broad consensus has emerged within the OSCE region on the contours of the right
to freedom of religion or belief as formulated in the applicable international human rights
instruments. Fundamental points that should be borne in mind in addressing legislation
in this area include the following major issues.
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1. Internal freedom (forum internum). The key international instruments confirm
that “[e]veryone has the right to freedom of thought, conscience and religion.” In contrast
to manifestations of religion, the right to freedom of thought, conscience and religion
within the forum internum is absolute and may not be subjected to limitations of any kind.
Thus, for example, legal requirements mandating involuntary disclosure of religious
beliefs are impermissible. Both the UDHR (art. 18) and the ECHR (art. 9) recognize that
the protection of the forum internum includes the right to change one’s religion or belief.
The UN Human Rights Committee’s General Comment No. 22 (48) on Article 18 states
that “freedom to ‘have or to adopt’ a religion or belief necessarily entails the freedom to
choose a religion or belief, including, inter alia, the right to replace one’s current religion
or belief with another or to adopt atheistic views, as well as the right to retain one’s reli-
gion or belief”. In any event, the right to “change” or “to have or adopt” a religion
or belief appears to fall within the domain of the absolute internal-freedom right,
and legislative provisions that impose limitations in this domain are inconsistent
with internal-freedom requirements.

2. External freedom (forum externum). Everyone has the freedom, either alone or
in community with others, in public or private, “to manifest his [or her] religion or belief
in worship, observance, practice, and teaching” (ICCPR, art. 18.1). As suggested by this
phrase, the scope of protected manifestations is broad. Thus, legislation that protects
only worship or narrow manifestation in the sense of ritual practice is inadequate. Also,
it is important to remember that it is both the manifestations of an individual's beliefs and
those of a community that are protected. Thus, the manifestation of an individual's
beliefs may be protected even if the individual’'s beliefs are stricter than those of other
members of the community to which he or she belongs. Recognizing this fact, however,
does not imply that the beliefs of a community as a collectivity do not also warrant
respect. Manifestations of religion or belief, in contrast to internal freedom, may be lim-
ited, but only under strictly limited circumstances set forth in the applicable limitations
clauses. Limitations are permissible only if warranted under these limitations clauses, as
described in Section II.G below.

3. Equality and non-discrimination. States are obliged to respect and to ensure to
all individuals subject to their jurisdiction the right to freedom of religion or belief without
distinction of any kind, such as race, colour, sex, language, religion or belief, political or
other opinion, national or other origin, property, birth or other status. Legislation should
be reviewed to assure that any differentiations among religions are justified by genuine-
ly objective factors and that the risk of prejudicial treatment is minimized or totally elim-
inated. Legislation that acknowledges historical differences in the role that different reli-
gions have played in a particular country’s history are permissible so long as they are
not used as a justification for discrimination.

10
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4. Neutrality and impartiality. As stated by the European Court of Human Rights in
Metropolitan Church of Bessarabia v. Moldova, “in exercising its regulatory power ... in
its relations with the various religions, denominations and beliefs, the State has a duty
to remain neutral and impartial”.* Among other things, this obligation includes an obliga-
tion to refrain from taking sides in religious disputes. When faced with religious conflicts,
“the role of the authorities in such circumstances is not to remove the cause of tension
by eliminating pluralism, but to ensure that the competing groups tolerate each other”.
In legislation dealing with the structuring of religious communities, the neutrality require-
ment “excludes assessment by the State of the legitimacy of religious beliefs or the ways
in which those beliefs are expressed”. Accordingly, “[s]tate measures favouring a partic-
ular leader or specific organs of a divided religious community or seeking to compel the
community or part of it to place itself, against its will, under a single leadership, ... con-
stitute an infringement of the freedom of religion”. Similarly, “where the exercise of the
right to freedom of religion or of one of its aspects is subject under domestic law to
a system of prior authorisation, involvement in the procedure for granting authorisation
of a recognised ecclesiastical authority cannot be reconciled with the requirements of
paragraph 2 of Article 9”. In general, the neutrality requirement means that registration
requirements that call for substantive as opposed to formal review of the statute or char-
ter of a religious organization are impermissible.

5. Non-coercion. No one shall be subject to coercion that would impair his or her
freedom of religion or belief. This aspect of freedom of religion or belief protects against
practices that use compulsion to go beyond reasonable persuasion, either by improper-
ly inducing an individual to change a religion or belief, or improperly preventing an indi-
vidual from changing religions or beliefs. As a historical matter, the adoption of this pro-
vision was prompted more by concerns about legal and social pressures that would pre-
vent a person from changing religions than by worries about missionary work, but the
norm applies to the use of compulsion in either direction. Although it may be permissi-
ble for a State to enact a law preventing bribes or other extreme material inducements,
legislation should be reviewed to ensure that the proposed measures are designed to
protect people from unwarranted pressures to change religions rather than unwarranted
State pressures on people not to change religions. The non-coercion requirement also
extends to legal requirements such as oath-taking, flag-salute requirements, or other
state-mandated activities that force an individual to express or adopt beliefs inconsistent
with those held by the individual. Coercive features of legislation should be reviewed
with particular care.

: Metropolitan Church of Bessarabia v. Moldova, § 116 (ECtHR 2001).
! Ibid, citing Serif v. Greece, § 53 (ECtHR 1999).

1
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6. Rights of parents and guardians. States are obliged to respect the liberty of par-
ents and, when applicable, legal guardians of children to ensure the religious and moral
education of their children in conformity with their own convictions, subject to providing
protection for the rights of each child to freedom of religion or belief consistent with the
evolving capacities of the child. This protection is spelled out with particular clarity in
Article 5 of the 1981 UN Declaration on the Elimination of All Forms of Intolerance and
of Discrimination Based on Religion or Belief and Article 14 of the Convention on the
Rights of the Child. Legislation should be reviewed to assure that the appropriate bal-
ance of autonomy for the child, respect for parents’ rights, and the best interests of the
child are reached. Problematic in this regard are provisions that fail to give appropriate
weight to decisions of mature minors, or that interfere with parental rights to guide the
upbringing of their children. There is no agreed international standard that specifies at
what age children should become free to make their own determinations in matters of
religion and belief. To the extent that a law specifies an age, it should be compared to
other State legislation specifying age of majority (such as marriage, voting, and com-
pulsory school attendance).

7. Tolerance and respect. Principle 16(b) of the OSCE'’s Vienna Concluding
Document provides that participating States will “foster a climate of mutual tolerance and
respect between believers of different communities as well as between believers and
non-believers”. Legislation should be assessed with regard to its compliance with this
commitment. In general, in a world committed to respect for human dignity, mere toler-
ation is scarcely enough; a climate of genuine respect is to be preferred. Although there
is no requirement that the teaching of tolerance be included within any particular statute
or statutory scheme, it may be appropriate to suggest the possibility of including such
provisions.

8. Right to association. OSCE commitments have long recognized the importance
of the right to acquire and maintain legal personality.® Because some religious groups
object in principle to State chartering requirements, a State should not impose sanctions
or limitations on religious groups that elect not to register. However, in the contemporary
legal setting, most religious communities prefer to obtain legal personality in order to
carry out the full range of their activities in a convenient and efficient way. Because of
the typical importance of legal personality, a series of decisions of the European Court
of Human Rights recognized that access to such a status is one of the most important
aspects of the right to association,’ and that the right to association extends to religious

s See, for example, Principle 16(c) of the Vienna Concluding Document.
¢ Sidiropoulos v. Greece (ECtHR 1998); United Communist Party of Turkey v. Turkey (ECtHR
1998); Gorzelik v. Poland, § 55 (ECtHR 2001).
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associations.” Undue restrictions on the right to legal personality are, accordingly, incon-
sistent with both the right to association and freedom of religion or belief (for registration
of religious or belief associations, see Section II.F below).

9. Right to effective remedies. Parties asserting religious claims have rights to
effective remedies. This is rooted in general rule-of-law conceptions, but has found spe-
cific embodiment in a number of international norms. Among other things, as indicated
by provisions such as ICCPR Article 2, States have a general obligation to give practi-
cal effect to the array of norms spelled out in international human rights law. More specif-
ically, provisions such as ECHR Articles 6(1) and 13 require that effective remedies be
made available. The European Court has sustained the right of a religious community to
acquire legal personality on the basis of ECHR Article 9, construed “in light of” Article 6.2
Particularly significant in this area is that religious organizations be assured of prompt
decisions on applications and a right to appeal, either in the legislation under consider-
ation or under applicable administrative review provisions spelled out in separate leg-
islative enactments.

C. Religion and education (including financing)

Primary and secondary education is one of the most complicated areas pertaining
to rights of religion or belief. (Post-secondary education raises similar issues, though
they typically are less complex versions of the issues that arise in primary and second-
ary schools.) Laws involving education should be reviewed to identify these and other
issues raising concerns regarding international standards and OSCE commitments.
Among the most common (interrelated) issues are the following:

1. Parental rights related to education of their children. It is generally recognized
that parents have the right to determine the religious education of their children.®

2. State financing of religious education (both within State and community schools
and religious and other private schools). There is a wide variety of State practices
regarding State financing of religious education both within State schools and private

! See, for example, Hasan and Chaush v. Bulgaria, § 62 (ECtHR 2000); Metropolitan Church of
Bessarabia v. Moldova, § 118 (ECtHR 2001).

s Metropolitan Church of Bessarabia v. Moldova, § 118 (ECtHR 2001); Canea Catholic Church
v. Greece (ECtHR 1997).

K See, for example, General Comment 22 § 6; ECHR Protocol 2, art. 2; 1981 Declaration, art. 5;
Vienna Concluding Document 16.7; and Section 11.B.6 above.
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religious schools. The most obvious potential issue is whether the financing, when pro-
vided, is offered on a non-discriminatory basis.

3. Religious, ethical, or humanist education in State and community schools. There
is a wide variety of State practices regarding religious, ethical, and other forms of ideo-
logical education in State and community schools. When considered in conjunction with
the rights of the parents (see Section 11.B.6 above), it is presumably the case that chil-
dren cannot be required to take instruction in denominational or ideological education
against their parents’ wishes, though general education about religions, beliefs, and
ethics generally is permissible. Some States require students to take either religious or
ethical (life studies) education, which presumably is a permissible approach, though
States should be sensitive to the religious and ideological concerns of parents on behalf
of their children and should seriously consider providing opt-out possibilities when the
education may interfere with deeply held religious and ideological beliefs. (The State
may, however, take positions against extreme ideological positions, such as fascism and
anti-Semitism.)

4, State authorization of private religious or philosophical schools. It presumably
follows from Section 11.B.6 above that parents should be able to educate their children
in private religious schools or in other schools emphasizing ideological values. Certainly,
the dominant practice among OSCE participating States is to allow for private religious
and ideological schools, though the State is permitted to establish neutral criteria for the
teaching of standard subjects such as mathematics, history, science, and languages.
The State also permissibly may regulate teacher certification. The difficulty may arise
when the State discriminates between religious or ideological groups that are permitted
to operate schools and those that are not. For example, some States may permit reli-
gious schools to be operated only by “registered religions”. Although it is possible to
imagine cases where it would be acceptable to require that religious schools be operat-
ed only by registered religions, such a requirement becomes presumptively unaccept-
able wherever State policy simultaneously erects discriminatory obstacles to registration
for some religious groups. It is important to evaluate whether laws are neutral and non-
discriminatory.

5. Rules pertaining to hiring and firing teachers and other school personnel on
grounds of religion or belief. Cases involving the hiring and firing of teachers and other
school personnel at schools (both State and private) when religion or belief is a factor
can be very complicated and fact-specific. Religious schools, for example, may require
that employees must be members of the religion and may wish to terminate those who
leave the religion or engage in conduct that officials deem to be contrary to the ethos of

14
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the school. There are many State practices in this regard, and it is a continually evolv-
ing area of the law (see also Sections I1.D and IIl.H below).

6. Religious symbols (and attire) in State schools. There are three principal issues
that are likely to arise regarding religious symbols in State schools. First, there are sev-
eral State practices regarding prohibitions on teachers or other school personnel wear-
ing religious attire while teaching. Second, there is a variety of State practices regarding
the placement of religious symbols in classrooms. Third, an issue that has been grow-
ing in significance is State prohibition of schoolchildren’s wearing religious attire — an
issue recently sparked by the Islamic headscarf. International instruments do not speak
clearly to these issues, though caution should be offered, and general guidelines of pro-
motion of tolerance and non-discrimination should be weighed.

D. Autonomy/self-determination of religious/belief organizations

States have many different practices regarding autonomy (or self-determination)
of religious and belief groups. These range from situations where the State formally
has authority over the doctrines of established churches to situations where States are
very reluctant to involve themselves in any matter that might be considered “internal’
or “doctrinal” to a religious organization. There is a trend towards extricating the State
from doctrinal and theological matters, and this trend will likely continue. It is reason-
able to suggest that the State should be very reluctant to involve itself in any matters
regarding issues of faith, belief, or the internal organization of a religious group.
However, when the interests of religious or belief groups conflict with other societal
interests, the State should engage in a careful and nuanced weighing of interests, with
a strong deference towards autonomy except in those cases where autonomy is like-
ly to lead to a clear and identifiable harm. For example, if the doctrine of a religious
group prohibited individuals from leaving the group, the State might well intervene to
prevent the group from using physical compulsion to enforce its doctrine. It is impor-
tant to consider autonomy as a situation where a limitations analysis should be con-
ducted with care (see Section I1.G below). It should be noted that autonomy issues are
particularly likely to arise in contexts where religious or belief organizations are
engaged in activities such as operating hospitals, schools, or businesses and where
individuals assert that the organizations discriminate (on grounds such as gender or
membership in the religion). Although differential treatment may be permissible, it is
appropriate to draw attention to the competing values of religious autonomy for insti-
tutions and the right of citizens to be free from discrimination on the grounds of reli-
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gion, especially when the employers receive public financing or tax deductions for
their activities.

E. Clergy/religious leaders

States often enact laws that apply to members of the clergy. (The term “clergy” is
broadly understood to identify religious leaders or officials in all religions.) Among the
most common (and often interrelated) issues are the following:

1. State benefits to clergy. Many States provide benefits to recognized members of
the clergy. The types of benefit that may be available are exemption from military serv-
ice; the right to perform State-sanctioned marriages; access to provide pastoral care at
prisons, hospitals, schools, and in the military; salaries paid by the State; and the right
not to testify in court (for example “priest-penitent privilege”). Though benefits such as
these are part of many State practices, the concern always will be whether such bene-
fits are offered in a neutral way to all religious and belief groups. The procedures for
identifying who is a member of the clergy may be a complicated issue involving both sec-
ular and religious laws. Some religions have lay ministries where many in a group are
considered “clergy”, whereas others may be hierarchical and require theological training
and certification. Laws should be reviewed with reference to favouritism or bias among
different groups (see Section I.K below).

2. Social security and tax laws relating to clergy. Laws relating to taxation and
retirement benefits may raise specific issues relating to the clergy. Although there are
virtually no international standards pertaining to this issue per se, provisions should be
reviewed with respect to equality, non-discrimination, and autonomy.

3. Limitations and disabilities on political activities. Some States restrict clergy from
participating in activities that are open to other citizens, such as holding political or other

State offices. Such laws often reflect particular historical developments within countries
and should be reviewed with care.

F. Laws governing registration of religious/belief organizations

1. Registration of religious/belief organizations. Religious association laws that
govern acquisition of legal personality through registration, incorporation, and the like
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are particularly significant for religious organizations.” The following are some of the
major problem areas that should be addressed:

Registration of religious organizations should not be mandatory per se, although it
is appropriate to require registration for the purposes of obtaining legal personali-
ty and similar benefits;

Individuals and groups should be free to practise their religion without registration
if they so desire;

High minimum membership requirements should not be allowed with respect to
obtaining legal personality;

It is not appropriate to require lengthy existence in the State before registration is
permitted;

Other excessively burdensome constraints or time delays prior to obtaining legal
personality should be questioned;

Provisions that grant excessive governmental discretion in giving approvals should
not be allowed; official discretion in limiting religious freedom, whether as a result
of vague provisions or otherwise, should be carefully limited;

Intervention in internal religious affairs by engaging in substantive review of eccle-
siastical structures, imposing bureaucratic review or restraints with respect to reli-
gious appointments, and the like, should not be allowed (see Section I1.D above);
Provisions that operate retroactively or that fail to protect vested interests (for
example, by requiring re-registration of religious entities under new criteria) should
be questioned.

Adequate transition rules should be provided when new rules are introduced;
Consistent with principles of autonomy, the State should not decide that any par-
ticular religious group should be subordinate to another religious group or that reli-
gions should be structured on a hierarchical pattern (a registered religious entity
should not have veto power over the registration of any other religious entity).

2. Privileges and benefits of religious/belief organizations. In general, out of def-

erence for the values of freedom of religion or belief, laws governing access to legal per-
sonality should be structured in ways that are facilitative of freedom of religion or belief;
at a minimum, access to the basic rights associated with legal personality - for exam-
ple, opening a bank account, renting or acquiring property for a place of worship or for
other religious uses, entering into contracts, and the right to sue and be sued - should

10

See 2001 Seminar on “Freedom of Religion or Belief in the OSCE Region: Challenges to Law
and Practice” (http://www.osce.org/documents/odihr/2001/06/1523_en.pdf) and Council
of Europe Commissioner for Human Rights Seminar Concerning Church-State Relations
in the Light of the Exercise of the Right to Freedom of Religion
(http://www.coe.int/T/E/Commissioner_H.R/Communication_Unit/Documents/CommDH
(2001)15_E.asp).
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be available without excessive difficulty. In many legal systems, there are additional legal
issues that have substantial impact on religious life that are often linked to acquiring legal
personality — for example, obtaining land use or other governmental permits; inviting for-
eign religious leaders, workers, and volunteers into a country; arranging visits and min-
istries in hospitals, prisons, and the military; eligibility to establish educational institutions
(whether for educating children or for training clergy); eligibility to establish separate reli-
giously motivated charitable organizations; and so forth. In many countries,
a variety of financial benefits ranging from tax-exempt status to direct subsidies may be
available for certain types of religious entities. In general, the mere making available of any
of the foregoing benefits or privileges does not violate rights to freedom of religion or belief.
However, care must be taken to assure that non-discrimination norms are not violated.

3. Dissolution provisions. Religious organizations should be encouraged to provide
adequately for what happens in the event of either voluntary or involuntary dissolution of
a legal entity of the organization. Voluntary dissolution should be allowed. Dissolution
provisions should be consistent with registration provisions in that the standards for
access to, and retention of, legal personality should be broadly similar. Care should be
taken to avoid vague provisions that allow discriminatory treatment of unpopular groups.

G. Limitations clauses (public safety, health, etc.)

International human rights instruments and State constitutions typically identify not
only the right of freedom of religion or belief, they also identify the circumstances in
which a State legitimately may limit the manifestation of those rights. The internal-free-
dom rights of conscience and belief may never be limited by the State (see Section
[1.B.1). Thus, the European Convention on Human Rights (ECHR), for example, con-
tains a “limitations clause” that allows for the restriction of religious manifestations that
are “prescribed by law and [that are] necessary in a democratic society in the interests
of public safety, for the protection of public order, health or morals, or for the protection
of the rights and freedoms of others” (ECHR, art. 9.2). The ICCPR's stated limitations
require that they be “prescribed by law and are necessary to protect public safety, order,
health, or morals or the fundamental rights and freedoms of others” (ICCPR, art. 18.3).

The standard international analysis, which may vary depending on the country and
the status of ratification of international instruments, makes three basic inquiries. First,
is the limitation prescribed by law, meaning is it sufficiently clear as to give notice of what
is and is not prohibited? Second, is the purported basis for the limitation identified in the
limitations clause? (Note that “national security” is not a permissible limitation under
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ECHR art 9.2 or ICCPR art. 18.3.) Third, is the limitation proportionate to the public
interest that is served?" Laws must satisfy all three inquiries. The European Court of
Human Rights and the UN Human Rights Committee, in the latter's General Comment
22, state that limitations should be construed strictly.

Article 4(2) of the ICCPR provides that States may make no derogation from the
right to freedom of religion or belief, including in times of public emergency. In this
regard, the right to freedom of religion or belief is accorded even higher priority than free-
dom of expression or freedom of association. This does not mean that other State inter-
ests may never override freedom of religion or belief. But it does mean that even during
times of public emergency, this fundamental right can be overridden only if this is war-
ranted under the applicable limitations clause.

The reviewer should identify which limitations clauses apply according to applica-
ble international treaties, OSCE commitments, State constitutions, and laws. State laws
should be evaluated for internal consistency: is the draft limitation inconsistent with the
State constitution, and are State laws consistent with international obligations?™

H. “Foreign” issues

1. Visas. States properly have authority to impose regulations concerning entry
into their country by foreigners. This typically involves granting visas of differing kinds.
Countries may have legitimate reasons for excluding particular individuals from their bor-
ders. If individuals from particular religious belief backgrounds fall within neutral criteria
(such as by constituting security risks or likely criminal behaviour), they legitimately may
be excluded. However, if a State creates purely religion-based categories for exclusion,
this may be inconsistent with the required religious neutrality of the State. Moreover,
since such restrictions may make it difficult for a particular belief community to staff its
organization as it sees appropriate, such restrictions may in fact operate as an inter-
vention in internal religious affairs. Thus, visa rules that specifically aim at religious
exclusion, particularly discriminatory exclusion, should be carefully scrutinized.

" The core concept of proportionality is sometimes illustrated graphically in the metaphor of using
a sledgehammer to crack open a nut. The tool will no doubt accomplish the task of smashing the
shell, but at the inevitable cost of destroying the meat as well.

" For international obligations, see especially the ICCPR (art. 18.3), General Comment 22 (§ 8),
the Declaration on the Elimination of All Forms of Intolerance (art. 1.3), the Vienna Concluding
Document (Principles 17 and 25), the Moscow Concluding Document (§ 28.6), the ECHR
(art. 9.2), and the case law of the European Court of Human Rights.
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2. Fund transfers. As with visas, States have a variety of legitimate reasons for reg-
ulating fund transfers of various types. However, provisions that discriminate against reli-
gious groups on religious grounds should not be permitted.

. Proselytizing/missionary activity

Proselytism and missionary work is a sensitive issue in many countries. It is first
important to remember that, at its core, the right to express one’s convictions, beliefs, and
faith can be a vital dimension of the human experience, and the right to do so is encom-
passed within the right to freedom of religion or belief, as well as by the right to freedom
of expression. At some point, however, the right to engage in religious persuasion cross-
es a line and becomes coercive. It is important in assessing that line to give expansive
protection to the expressive and religious rights involved. Thus, it is now well-settled that
traditional door-to-door proselytizing is protected (though the right of individuals to refuse
to be proselytized also is protected).” On the other hand, exploiting a position of author-
ity over someone in the military or in an employment setting has been found to be inap-
propriate.” If legislation operates to constrain missionary work, the limitation can only be
justified if it involves coercion or conduct or the functional equivalent thereof in the form
of fraud that would be recognized as such regardless of the religious beliefs involved.

J. Financing of religious/belief groups/general economic activity

Many issues arise regarding the financing of religious and belief organizations.
Among the most important issues are:

1. The permissibility of accepting gifts and the ability to solicit funds. There is
a variety of State practices with regard to permission to accept gifts and solicit funds.
Some States give wide latitude for raising funds while others carefully limit amounts that
can be received and how funds can be raised. The principal international guidelines sug-
gest that, although the State may provide some limitations, the preferable approach is
to allow associations to raise funds provided that they do not violate other important pub-
lic policies. The laws should be established in a non-discriminatory manner.

® Kokkinakis v. Greece, (ECtHR 1993).
" Larissis v. Greece (ECtHR 1996).
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2. Tax exemption. It is very common, though not universal, for the State to provide
tax benefits to non-profit associations. The benefits typically are of two types: first, direct
benefits such as exemption from income and property taxes; and second, indirect ben-
efits that allow contributors to receive a reduction in taxes for their contribution. There is
little international law regarding these issues, though non-discrimination norms apply.

3. Tax system for raising funds. Some States allow religions to raise funds through
the State tax system. For example, a (religious) public law corporation may have an
agreement with the State whereby the latter taxes members of the religion and then
transfers the proceeds to the religion. The two difficulties that frequently arise in such
systems are, first, whether such arrangements are discriminatory among religion and
belief groups; and second, whether individuals who do not wish to have taxes taken from
them for the religion to which they belong may opt out. While international law does not
prohibit such taxing systems per se, individuals presumably should be able to opt out of
the taxing system (though the opt-out might entail loss of membership in the religion).

4, State financing. Many States provide both direct and indirect financing for reli-
gious and belief organizations. In addition to the indirect (but very real) benefits that come
from tax exemptions and tax deductions, a variety of funding systems operate, including:
paying salaries (or providing social benefits) for clergy; subsidizing religious schools;
allowing organizations to use publicly owned buildings for meetings; and donating prop-
erty to religious organizations. In many cases, State-financing schemes are directly tied
to historical events (such as returning property previously seized unilaterally by the State),
and any evaluations must be very sensitive to these complicated fact issues.

K. Special issues of prisons, the military, hospitals,
and other State institutions

Several issues arise related to public institutions, including prisons, the military and
State-operated hospitals. In addition to the question of clergy access to such institutions in
order to conduct pastoral work (see Section II.E above), and to the rights of employees
(see Sections I1.D. and Ill.H), there are questions about the rights of religious expression
of people who are housed within the institutions. It is expected that the rules governing the
rights of religious expression will, of course, depend on the nature of the institution.

For practical purposes, most legal systems are highly deferential to the judgement of
prison authorities and military officials regarding public safety and efficiency. Nevertheless,
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States are becoming increasingly sensitive to the rights of prisoners and soldiers to have
access to religiously sanctioned foods whenever feasible. Some limited freedoms are often
provided for the wearing of some types of religious attire, provided that it does not interfere
with discipline in the prison or efficiency in the military. It is also advisable to permit, when
reasonable, access to religious books and spiritual counselling. Ultimately, limitations
should be made only after a proper “limitations analysis”, with the understanding of the
reasonable possibility of heightened State-security interests. With regard to State hospi-
tals, where security concerns are much lower, the State should accordingly be more flexi-
ble and sensitive with respect to issues such as religiously sanctioned foods and attire.

L. Exemptions from laws of general applicability

There are many circumstances where individuals and groups, as a matter of con-
science, find it difficult or morally objectionable to comply with laws of general applica-
bility. Some people have religious objections to eating certain types of food and others
insist on wearing particular clothing. For some, military service violates deeply held reli-
gious beliefs. Certain days of the week, and certain calendar days, have a vital religious
significance that requires that rituals be performed or that work must not be undertaken.
Most modern democracies accommodate such practices for popular majorities, and
many are respectful towards minority beliefs.

The laws governing possible exemption from laws of general applicability are in
two basic forms. The first are in the form of general constitutional provisions or human
rights instruments that defend generally rights of religion and belief and imply that
exemptions should be provided when matters of conscience are implicated. The second
form is much more specific and provides exemptions for particular actions, such as
a statutory provision that exempt conscientious objectors from military service (usually
with a requirement to perform alternative service). It is important that laws affecting reli-
gion and belief be drafted in a way that is cognizant of the general guiding principles of
constitutional norms and human rights standards, and that specific statutory exemptions
be drafted and applied in a way that is fair to those with conscientious objections but
without unduly burdening those who do not have such objections.

Of the many issues that are likely to raise questions about exemptions from laws
of general applicability, some of the most frequent are:

*  Conscientious objection to military service. Although there is no controlling inter-
national standard on this issue, the clear trend in most democratic States is to
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allow those with serious moral or religious objections to military service to perform
alternative (non-military) service. In any case, State laws should not be unduly
punitive for those who cannot serve in the military for reasons of conscience;
Food. There are several foods that are prohibited by many religious and ethical
traditions, including meat generally, pork, meat that is not prepared in accordance
with ritual practices, and alcohol. In a spirit of promoting tolerance, the State could
encourage institutions that provide food - particularly schools, hospitals, prisons,
and the military - to offer optional meals for those with religious or moral require-
ments;

Days for religious activities. The two types of day that raise questions of exemp-
tions are, first, days of the week that have religious significance (for example, for
Friday prayers and Saturday or Sunday worship), and, second, calendar days of
religious significance (such as Christmas, Yom Kippur, Ramadan). To the extent
possible, State laws should reflect the spirit of tolerance and respect for religious
belief;

Medical. Some religious and belief communities reject one or more aspects of
medical procedures that are commonly performed. While many States allow adults
to make decisions whether or not to accept certain types of procedures, States typ-
ically require that some medical procedures be performed on children despite
parental wishes. To the extent that the State chooses to override parental prefer-
ences for what the State identifies as a compelling need, and that States legiti-
mately may choose to do, the laws should nevertheless be drafted in ways that are
respectful of those who have moral objections to medical procedures, even if the
law does not grant the exemption that is sought;

Other. In addition to issues that have been noted elsewhere, other places in which
objections may arise are in regard to refusing to take oaths or to perform jury serv-
ice. To the extent possible, the State should attempt to provide reasonable alter-
natives that burden neither those with conscientious beliefs nor the general popu-
lation.

Recommendation (1987)8 on conscientious objection to compulsory military service, adopted by
the Council of Europe Committee of Ministers on 9 April 1987, at the 406th meeting of the
Ministers’ Deputies, http://cm.coe.int/stat/E/Public/1987/1987r8.htm; Commission on Human
Rights resolution 1998/77; Commission on Human Rights resolution 2002/45.
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Il
OTHER SUBJECTS THAT MAY ARISE
IN A WIDE VARIETY OF LAWS

The subjects identified above are those that are most likely to arise in a review of
a general law regulating religious and belief activities. The following are some issues
that may arise, depending on the context and the type of law introduced.

A. Criminal and administrative law/penalties

Some States attach significant penalties (serious fines or imprisonment) to breach-
es of laws related to religion and belief activities. Although minor fines for minor breach-
es of an administrative regulation may be appropriate, it is not appropriate to punish
a simple administrative mistake as if it were a violation of the criminal law or to make it
punishable by punitive administrative penalties. Serious penalties for small registration
mistakes, for example, would raise serious questions about whether the rights of religion
and belief are being infringed by a pretextual reliance on the criminal law. Whereas seri-
ous penalties may be appropriate when the law is proscribing activities that are typical-
ly part of a traditional criminal code (such as prohibitions of murder, assault and battery,
or theft), they are much less likely to be appropriate when there is a simple breach of an
administrative procedure. So, for example, it presumably would be appropriate (though
perhaps redundant) to enact a law that specifically prohibits physical assaults on the
clergy or that prohibits using religious association status as a cover for a criminal enter-
prise. However, it presumably would be inappropriate to attach criminal penalties to
a mere failure to register a religious association per se. State laws that include onerous
registration requirements while attaching criminal penalties to a failure to register are
particularly suspect.

B. National security/terrorism

While State laws pertaining to national security and religious terrorism may well be
appropriate, it is important that such laws not be used to target religious organizations
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that do not engage in objectively criminal or violent acts. Laws against terrorism should
not be used as a pretext to limit legitimate religious activity.

C. Land use/zoning

Laws relating to building, remodelling, or use of properties for religious purposes are
likely to involve complicated State laws relating to land, property, and historical preserva-
tion. It is not uncommon for State officials (at the national, federal, or local level) to use
such laws to restrict religious communities from operating religious facilities. The justifi-
cations for restrictions may appear to be neutral (such as regulating the flow of traffic, har-
mony with other buildings or activities, or noise restrictions), but are selectively enforced
for discriminatory purposes against disfavoured religious groups. It is important that such
laws both be drafted neutrally and applied neutrally, and that they be enforced with a gen-
uinely legitimate purpose.

D. Religious-property disputes

There are two classic religious-property disputes. The first is where the ownership
of religious property is disputed as a result of a prior State action that seized the prop-
erty and transferred it to another group or to individuals. This has been particularly prob-
lematic in many cases in formerly communist countries. The second case is where a dis-
pute within a religious community leads to one or more groups contesting ownership
rights. Both types of dispute, as well as other related issues, often involve historical and
theological questions. Such disputes can be very complicated and demand expertise not
only on strictly legal issues involving property, but also on technical questions of fact and
doctrine. To the extent that laws deal with such issues, it is important that they be draft-
ed and applied as neutrally as possible and without giving undue preferential treatment
to favoured groups.

E. Political activities of religious organizations

States have a variety of approaches towards the permissible role of religious and
belief organizations in political activities. These can range from the prohibition of reli-
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gious-political parties, to preventing religious groups from engaging in political activities,
to eliminating tax exemptions for religious groups engaging in political activities. While
such issues may be quite complicated, and although a variety of differing but permissi-
ble laws is possible, such laws should not be drafted in a way either to prohibit legitimate
religious activities or to impose unfair limitations on religious believers.™

F. Family law

Family law often intersects with issues related to religion or belief. Among the most
frequent issues are marriage and child custody. With regard to marriage, State laws vary
with regard to the relationship of a “religious” marriage and a “State” marriage. (The
issue of the right of clergy to perform a valid marriage recognized by the State is dis-
cussed above in Section I1.E.) Although different options are possible (such as requiring
a State-approved civil marriage prior to a religious marriage), laws should not be enact-
ed that restrict religious or belief organizations from performing a religious ceremony in
addition to whatever other neutral requirements the State might impose (such as indi-
viduals having reached the age of majority and not being currently married to another
person). Issues related to marriage that are likely to arise in the future will be State
restrictions on arranged marriages and prohibitions on polygamous marriages that may
be permitted under some religious doctrines. Child-custody disputes may raise religious
issues when the parents are of different religions and each wishes to raise the child in
his or her own faith."” Whereas statutes may not address such issues directly, they are
likely to arise in custody disputes. Laws should be reviewed for their neutrality and to
ensure that the best interests of the child are protected in a neutral way that does not
assume the superiority of one religion over another.

*  The leading case of the European Court of Human Rights is Refah Partisi v. Turkey (2003), in
which the Turkish courts had dissolved one of the largest Turkish political parties because of its
alleged support for Islamic fundamentalism, including advocating the introduction of Shariah law
in Turkey. The European Court held that although “a political party animated by the moral values
imposed by a religion cannot be regarded as intrinsically inimical to the fundamental principles of
democracy” (§ 100), it could be appropriate for a State to dissolve a political party if it appears
that the party may be on the verge of obtaining political power (§ 108) and if some of its propos-
als are against the State’s constitutional order (§§ 59-60, 67, 93) or fundamental democratic prin-
ciples (§ 98).

v See, for example, Hoffman v. Austria (ECtHR 1993).

26



OTHER SUBJECTS THAT MAY ARISE IN A WIDE VARIETY OF LAWS

There are several other issues that may arise where religious doctrines are in con-
flict with State laws. For example, State laws on inheritance may conflict with religious
laws with regard to the right of one spouse to inherit the estate of the deceased spouse.
Or, some States restrict the ability of couples of one religious belief to adopt children
from other faiths or restrict the ability of members of some religions to adopt children at
all because of the perceived dangers of the religion. Islamic law typically makes it much
easier for a husband to divorce a wife than is permitted by State law. In all such cases,
the State laws should be examined for neutrality and to determine whether limitations on
rights to manifest religion are proportionate to legitimate State interests.

G. Broadcast media

Three of the principal issues that arise with regard to the broadcast media are own-
ership, access, and disparagement of, or incitement against, other religious communi-
ties. International standards typically are not specific with regard to broadcast-media
issues. Thus, general principles of equality and non-discrimination are the basic guide-
lines. Religious and belief groups should presumably not be particularly disadvantaged
from owning or operating media facilities. When the media is operated by the State, an
equitable procedure should be allowed for providing various religious or belief groups
with access to the media. While States will have differing and often conflicting policies
with regard to libel, hate speech, or disparagement of religious or belief groups, the laws
should nevertheless be equitable and non-discriminatory (see ICCPR art. 20).

H. Labour

Three of the principal issues regarding the relationship between labour (employ-
ment practices) and religion or belief involve hiring and other personnel practices of, first,
religious or belief groups; second, private enterprises; and, third, State offices. To the
extent that State laws prohibit discrimination on the basis of religion or belief, religious
and belief organizations will likely seek exemptions from non-discrimination laws so that
they may hire and retain people whose sympathies correspond to the interests of the
associations. A variety of legal approaches are possible. With regard to private (non-reli-
gious) enterprises, the typical standard will be to prohibit discrimination in such matters
such as hiring. Employers may be allowed to restrict some manifestations of belief.
States should not discriminate in personnel practices, though some States prohibit offi-
cials from wearing religious insignia.
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|. Cemeteries

States have a variety of practices involving the relationship between religion and
cemeteries. In some cases, the State exercises complete control over the subject, and
in others a great deal of responsibility is held by religious institutions. Although there are
no clear rules governing the subject, the State should avoid discrimination among reli-
gious groups and permit, within reasonable grounds (particularly public health), the right
to manifest religion and belief in this phase of the human condition.
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IV.
CONTENTS OF TEXT PROVIDED
TO THE GOVERNMENT OR PARLIAMENT

Each review of draft legislation should be adapted to fit the particular requirements
of the State that has sought advice. However, as a general rule, the following thematic
organization suggests the order in which written reviews should ordinarily appear.

1. Provide an affirmative statement about the importance of complying with inter-
national standards and, as appropriate, OSCE commitments. A brief statement about
international standards should be provided.

2. |dentify the concerns that gave rise to the draft legislation. It is important that
reviewers understand the concerns of the government or State that prompted the draft-
ing of legislation. It is very important that they be articulated in a way that shows that the
concerns have been fully understood and appreciated.

3. Describe the information that was collected that constitutes the state-specific
factual and legal basis for the recommendations. The review should identify, as appro-
priate, the individuals and groups that were consulted within the State, including State
officials, government officials, parliamentarians, NGOs, religious persons, and others.
The review should make clear that a serious and thorough attempt was made to gather
information and that a variety of sources was consulted.

4. All relevant State laws should be identified. The reviewer should show familiar-
ity with the constitution, statutes, codes, and decrees. To the extent that judicial deci-
sions are relevant, they should be identified as well.

5. Controlling international instruments should be identified. The relevant OSCE
commitments should be identified, as well as the international instruments ratified by the
State.

6. Identify positive features of the draft legislation. To the extent there are positive
features of the draft, it is appropriate to highlight them.

7. ldentify “neutral” provisions. This will help clarify the purpose of the analysis.
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8. Identify problematic features. This is likely to be the core of the analysis and the
longest portion. This can be done either by discussing the principal issues that are prob-
lematic or by providing a section-by-section analysis. The analysis should be clear, non-
argumentative, and constructive. The principal goal is to provide suggestions that will
assist officials in understanding alternatives and appreciating international standards. It
is important to remember that the reviewers do not propose alternative statutory lan-
guage; rather, they comment on drafts without suggesting specific wording.

9. The draft should conclude by expressing appreciation for the confidence shown
in allowing the review to occur and by offering continuing co-operation and support.
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APPENDIX I:
SELECTED PROVISIONS FROM
INTERNATIONAL AND REGIONAL
INSTRUMENTS

The following includes provisions from some of the most frequently cited instru-
ments pertaining to the freedoms of religion or belief, expression, and association.

United Nations and International Instruments
The Universal Declaration of Human Rights (1948)

Article 18
Everyone has the right to freedom of thought, conscience and religion; this right
includes freedom to change his religion or belief, and freedom, either alone or in
community with others and in public or private, to manifest his religion or belief in
teaching, practice, worship and observance.

Article 19
Everyone has the right to freedom of opinion and expression; this right includes
freedom to hold opinions without interference and to seek, receive and impart infor-
mation and ideas through any media and regardless of frontiers.

Avrticle 20
1. Everyone has the right to freedom of peaceful assembly and association.

2. No one may be compelled to belong to an association.

The International Covenant on Civil and Political Rights (1966)

Adopted and opened for signature, ratification and accession on 16 December
1966.Entry into force on 23 March 1976.

Article 2

1. Each State Party to the present Covenant undertakes to respect and to ensure
to all individuals within its territory and subject to its jurisdiction the rights rec-
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Article 4
1.

Article 18

1.

ognized in the present Covenant, without distinction of any kind, such as race,
colour, sex, language, religion, political or other opinion, national or social ori-
gin, property, birth or other status.

In time of public emergency which threatens the life of the nation and the exis-
tence of which is officially proclaimed, the States Parties to the present
Covenant may take measures derogating from their obligations under the
present Covenant to the extent strictly required by the exigencies of the situa-
tion, provided that such measures are not inconsistent with their other obliga-
tions under international law and do not involve discrimination solely on the
ground of race, colour, sex, language, religion or social origin.

No derogation from articles 6, 7, 8 (paragraphs | and 2), 11, 15, 16 and 18 may
be made under this provision.

Any State Party to the present Covenant availing itself of the right of deroga-
tion shall immediately inform the other States Parties to the present Covenant,
through the intermediary of the Secretary-General of the United Nations, of the
provisions from which it has derogated and of the reasons by which it was
actuated. A further communication shall be made, through the same interme-
diary, on the date on which it terminates such derogation

Everyone shall have the right to freedom of thought, conscience and religion.
This right shall include freedom to have or to adopt a religion or belief of his
choice, and freedom, either individually or in community with others and in
public or private, to manifest his religion or belief in worship, observance, prac-
tice and teaching.

No one shall be subject to coercion which would impair his freedom to have or
to adopt a religion or belief of his choice.

Freedom to manifest one’s religion or beliefs may be subject only to such lim-
itations as are prescribed by law and are necessary to protect public safety,
order, health, or morals or the fundamental rights and freedoms of others. 4.
The States Parties to the present Covenant undertake to have respect for the
liberty of parents and, when applicable, legal guardians to ensure the religious
and moral education of their children in conformity with their own convictions.
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Article 19
1. Everyone shall have the right to hold opinions without interference.

2. Everyone shall have the right to freedom of expression; this right shall include
freedom to seek, receive and impart information and ideas of all kinds, regard-
less of frontiers, either orally, in writing or in print, in the form of art, or through
any other media of his choice.

3. The exercise of the rights provided for in paragraph 2 of this article carries with
it special duties and responsibilities. It may therefore be subject to certain
restrictions, but these shall only be such as are provided by law and are nec-
essary:

(@) For respect of the rights or reputations of others;
(b) For the protection of national security or of public order (ordre public),
or of public health or morals.

Article 20

2. Any advocacy of national, racial or religious hatred that constitutes incitement
to discrimination, hostility or violence shall be prohibited by law.

Article 26
All persons are equal before the law and are entitled without any discrimination to
the equal protection of the law. In this respect, the law shall prohibit any discrimi-
nation and guarantee to all persons equal and effective protection against dis-
crimination on any ground such as race, colour, sex, language, religion, political or
other opinion, national or social origin, property, birth or other status.

Article 27
In those States in which ethnic, religious or linguistic minorities exist, persons
belonging to such minorities shall not be denied the right, in community with the
other members of their group, to enjoy their own culture, to profess and practise
their own religion, or to use their own language.
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Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief

Proclaimed by General Assembly resolution 36/55 of 25 November 1981
The General Assembly,

Considering that one of the basic principles of the Charter of the United Nations is
that of the dignity and equality inherent in all human beings, and that all Member States
have pledged themselves to take joint and separate action in co-operation with the
Organization to promote and encourage universal respect for and observance of human
rights and fundamental freedoms for all, without distinction as to race, sex, language or
religion,

Considering that the Universal Declaration of Human Rights and the International
Covenants on Human Rights proclaim the principles of nondiscrimination and equality
before the law and the right to freedom of thought, conscience, religion and belief,

Considering that the disregard and infringement of human rights and fundamental
freedoms, in particular of the right to freedom of thought, conscience, religion or what-
ever belief, have brought, directly or indirectly, wars and great suffering to mankind,
especially where they serve as a means of foreign interference in the internal affairs of
other States and amount to kindling hatred between peoples and nations,

Considering that religion or belief, for anyone who professes either, is one of the
fundamental elements in his conception of life and that freedom of religion or belief
should be fully respected and guaranteed,

Considering that it is essential to promote understanding, tolerance and respect in
matters relating to freedom of religion and belief and to ensure that the use of religion or
belief for ends inconsistent with the Charter of the United Nations, other relevant instru-
ments of the United Nations and the purposes and principles of the present Declaration
is inadmissible,

Convinced that freedom of religion and belief should also contribute to the attain-
ment of the goals of world peace, social justice and friendship among peoples and to the
elimination of ideologies or practices of colonialism and racial discrimination,

Noting with satisfaction the adoption of several, and the coming into force of some,

conventions, under the aegis of the United Nations and of the specialized agencies, for
the elimination of various forms of discrimination,
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Concerned by manifestations of intolerance and by the existence of discrimination
in matters of religion or belief still in evidence in some areas of the world,

Resolved to adopt all necessary measures for the speedy elimination of such intol-
erance in all its forms and manifestations and to prevent and combat discrimination on
the ground of religion or belief,

Proclaims this Declaration on the Elimination of All Forms of Intolerance and of
Discrimination Based on Religion or Belief:

Article 1
1. Everyone shall have the right to freedom of thought, conscience and religion. This
right shall include freedom to have a religion or whatever belief of his choice, and
freedom, either individually or in community with others and in public or private, to
manifest his religion or belief in worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his freedom to have
a religion or belief of his choice.

3. Freedom to manifest one’s religion or belief may be subject only to such limi-
tations as are prescribed by law and are necessary to protect public safety,
order, health or morals or the fundamental rights and freedoms of others.

Article 2
1. No one shall be subject to discrimination by any State, institution, group of per-
sons, or person on the grounds of religion or other belief.

2. For the purposes of the present Declaration, the expression “intolerance and
discrimination based on religion or belief” means any distinction, exclusion,
restriction or preference based on religion or belief and having as its purpose
or as its effect nullification or impairment of the recognition, enjoyment or exer-
cise of human rights and fundamental freedoms on an equal basis.

Article 3
Discrimination between human being on the grounds of religion or belief consti-
tutes an affront to human dignity and a disavowal of the principles of the Charter
of the United Nations, and shall be condemned as a violation of the human rights
and fundamental freedoms proclaimed in the Universal Declaration of Human
Rights and enunciated in detail in the International Covenants on Human Rights,
and as an obstacle to friendly and peaceful relations between nations.
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Article 4
1.

Article 5
1.

Article 6

All States shall take effective measures to prevent and eliminate discrimination
on the grounds of religion or belief in the recognition, exercise and enjoyment
of human rights and fundamental freedoms in all fields of civil, economic, polit-
ical, social and cultural life.

Al States shall make all efforts to enact or rescind legislation where necessary
to prohibit any such discrimination, and to take all appropriate measures to
combat intolerance on the grounds of religion or other beliefs in this matter.

The parents or, as the case may be, the legal guardians of the child have the
right to organize the life within the family in accordance with their religion or
belief and bearing in mind the moral education in which they believe the child
should be brought up.

Every child shall enjoy the right to have access to education in the matter of
religion or belief in accordance with the wishes of his parents or, as the case
may be, legal guardians, and shall not be compelled to receive teaching on
religion or belief against the wishes of his parents or legal guardians, the best
interests of the child being the guiding principle.

The child shall be protected from any form of discrimination on the ground of
religion or belief. He shall be brought up in a spirit of understanding, tolerance,
friendship among peoples, peace and universal brotherhood, respect for free-
dom of religion or belief of others, and in full consciousness that his energy and
talents should be devoted to the service of his fellow men.

In the case of a child who is not under the care either of his parents or of legal
guardians, due account shall be taken of their expressed wishes or of any
other proof of their wishes in the matter of religion or belief, the best interests
of the child being the guiding principle. 5. Practices of a religion or belief in
which a child is brought up must not be injurious to his physical or mental
health or to his full development, taking into account article 1, paragraph 3, of
the present Declaration.

In accordance with article | of the present Declaration, and subject to the provi-
sions of article 1, paragraph 3, the right to freedom of thought, conscience, religion
or belief shall include, inter alia, the following freedoms:
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(@) To worship or assemble in connection with a religion or belief, and to
establish and maintain places for these purposes;

(b) To establish and maintain appropriate charitable or humanitarian insti-
tutions;

(c) To make, acquire and use to an adequate extent the necessary arti-
cles and materials related to the rites or customs of a religion or belief;

(d) To write, issue and disseminate relevant publications in these areas;

(e) To teach a religion or belief in places suitable for these purposes;

(f) To solicit and receive voluntary financial and other contributions from
individuals and institutions;

(9) Totrain, appoint, elect or designate by succession appropriate leaders
called for by the requirements and standards of any religion or belief;

(h) To observe days of rest and to celebrate holidays and ceremonies in
accordance with the precepts of one’s religion or belief;

(i) To establish and maintain communications with individuals and com-
munities in matters of religion and belief at the national and interna-
tional levels.

Article 7
The rights and freedoms set forth in the present Declaration shall be accorded in
national legislation in such a manner that everyone shall be able to avail himself of
such rights and freedoms in practice.

Article 8
Nothing in the present Declaration shall be construed as restricting or derogating
from any right defined in the Universal Declaration of Human Rights and the
International Covenants on Human Rights.

United Nations Human Rights Committee General Comment 22

Human Rights Committee, General Comment 22, Article 18 (Forty-eighth session,
1993). Compilation of General Comments and General Recommendations Adopted by
Human Rights Treaty Bodies, U.N. Doc. HRNGEN\1\Rev.1 at 35 (1994).

1. The right to freedom of thought, conscience and religion (which includes the
freedom to hold beliefs) in article 18.1 is far-reaching and profound; it encompasses
freedom of thought on all matters, personal conviction and the commitment to religion or
belief, whether manifested individually or in community with others. The Committee
draws the attention of States parties to the fact that the freedom of thought and the free-
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dom of conscience are protected equally with the freedom of religion and belief. The fun-
damental character of these freedoms is also reflected in the fact that this provision can-
not be derogated from, even in time of public emergency, as stated in article 4.2 of the
Covenant.

2. Article 18 protects theistic, non-theistic and atheistic beliefs, as well as the right
not to profess any religion or belief. The terms “belief” and “religion” are to be broadly
construed. Article 18 is not limited in its application to traditional religions or to religions
and beliefs with institutional characteristics or practices analogous to those of tradition-
al religions. The Committee therefore views with concern any tendency to discriminate
against any religion or belief for any reason, including the fact that they are newly estab-
lished, or represent religious minorities that may be the subject of hostility on the part of
a predominant religious community.

3. Article 18 distinguishes the freedom of thought, conscience, religion or belief
from the freedom to manifest religion or belief. It does not permit any limitations what-
soever on the freedom of thought and conscience or on the freedom to have or adopt
a religion or belief of one’s choice. These freedoms are protected unconditionally, as is
the right of everyone to hold opinions without interference in article 19.1. In accordance
with articles 18.2 and 17, no one can be compelled to reveal his thoughts or adherence
to a religion or belief.

4. The freedom to manifest religion or belief may be exercised “either individually
or in community with others and in public or private”. The freedom to manifest religion or
belief in worship, observance, practice and teaching encompasses a broad range of
acts. The concept of worship extends to ritual and ceremonial acts giving direct expres-
sion to belief, as well as various practices integral to such acts, including the building of
places of worship, the use of ritual formulae and objects, the display of symbols, and the
observance of holidays and days of rest. The observance and practice of religion or
belief may include not only ceremonial acts but also such customs as the observance of
dietary regulations, the wearing of distinctive clothing or headcoverings, participation in
rituals associated with certain stages of life, and the use of a particular language cus-
tomarily spoken by a group. In addition, the practice and teaching of religion or belief
includes acts integral to the conduct by religious groups of their basic affairs, such as the
freedom to choose their religious leaders, priests and teachers, the freedom to establish
seminaries or religious schools and the freedom to prepare and distribute religious texts
or publications.

5. The Committee observes that the freedom to “have or to adopt” a religion or
belief necessarily entails the freedom to choose a religion or belief, including the right to
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replace one’s current religion or belief with another or to adopt atheistic views, as well
as the right to retain one’s religion or belief. Article 18.2 bars coercion that would impair
the right to have or adopt a religion or belief, including the use of threat of physical force
or penal sanctions to compel believers or non-believers to adhere to their religious
beliefs and congregations, to recant their religion or belief or to convert. Policies or prac-
tices having the same intention or effect, such as, for example, those restricting access
to education, medical care, employment or the rights guaranteed by article 25 and other
provisions of the Covenant, are similarly inconsistent with article 18.2. The same pro-
tection is enjoyed by holders of all beliefs of a non-religious nature.

6. The Committee is of the view that article 18.4 permits public school instruction
in subjects such as the general history of religions and ethics if it is given in a neutral
and objective way. The liberty of parents or legal guardians to ensure that their children
receive a religious and moral education in conformity with their own convictions, set forth
in article 18.4, is related to the guarantees of the freedom to teach a religion or belief
stated in article 18.1. The Committee notes that public education that includes instruc-
tion in a particular religion or belief is inconsistent with article 18.4 unless provision is
made for non-discriminatory exemptions or alternatives that would accommodate the
wishes of parents and guardians.

7. In accordance with article 20, no manifestation of religion or belief may amount
to propaganda for war or advocacy of national, racial or religious hatred that constitutes
incitement to discrimination, hostility or violence. As stated by the Committee in its
General Comment 11 [19], States parties are under the obligation to enact laws to pro-
hibit such acts.

8. Article 18.3 permits restrictions on the freedom to manifest religion or belief only
if limitations are prescribed by law and are necessary to protect public safety, order,
health or morals, or the fundamental rights and freedoms of others. The freedom from
coercion to have or to adopt a religion or belief and the liberty of parents and guardians
to ensure religious and moral education cannot be restricted. In interpreting the scope
of permissible limitation clauses, States parties should proceed from the need to protect
the rights guaranteed under the Covenant, including the right to equality and non-dis-
crimination on all grounds specified in articles 2, 3 and 26. Limitations imposed must be
established by law and must not be applied in a manner that would vitiate the rights
guaranteed in article 18. The Committee observes that paragraph 3 of article 18 is to be
strictly interpreted: restrictions are not allowed on grounds not specified there, even if
they would be allowed as restrictions to other rights protected in the Covenant, such as
national security. Limitations may be applied only for those purposes for which they were
prescribed and must be directly related and proportionate to the specific need on which
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they are predicated. Restrictions may not be imposed for discriminatory purposes or
applied in a discriminatory manner. The Committee observes that the concept of morals
derives from many social, philosophical and religious traditions; consequently, limitations
on the freedom to manifest a religion or belief for the purpose of protecting morals must
be based on principles not deriving exclusively from a single tradition. Persons already
subject to certain legitimate constraints, such as prisoners, continue to enjoy their rights
to manifest their religion or belief to the fullest extent compatible with the specific nature
of the constraint. States parties’ reports should provide information on the full scope and
effects of limitations under article 18.3, both as a matter of law and of their application in
specific circumstances.

9. The fact that a religion is recognized as a state religion or that it is established
as official or traditional or that its followers comprise the majority of the population, shall
not result in any impairment of the enjoyment of any of the rights under the Covenant,
including articles 18 and 27, nor in any discrimination against adherents to other reli-
gions or non-believers. In particular, certain measures discriminating against the latter,
such as measures restricting eligibility for government service to members of the pre-
dominant religion or giving economic privileges to them or imposing special restrictions
on the practice of other faiths, are not in accordance with the prohibition of discrimina-
tion based on religion or belief and the guarantee of equal protection under article 26.
The measures contemplated by article 20, paragraph 2 of the Covenant constitute
important safeguards against infringement of the rights of religious minorities and of
other religious groups to exercise the rights guaranteed by articles 18 and 27, and
against acts of violence or persecution directed towards those groups. The Committee
wishes to be informed of measures taken by States parties concerned to protect the prac-
tices of all religions or beliefs from infringement and to protect their followers from dis-
crimination. Similarly, information as to respect for the rights of religious minorities under
article 27 is necessary for the Committee to assess the extent to which the right to free-
dom of thought, conscience, religion and belief has been implemented by States parties.
States parties concerned should also include in their reports information relating to prac-
tices considered by their laws and jurisprudence to be punishable as blasphemous.

10. If a set of beliefs is treated as official ideology in constitutions, statutes, procla-
mations of ruling parties, etc., or in actual practice, this shall not result in any impairment
of the freedoms under article 18 or any other rights recognized under the Covenant nor
in any discrimination against persons who do not accept the official ideology or who
oppose it.

11. Many individuals have claimed the right to refuse to perform military service
(conscientious objection) on the basis that such right derives from their freedoms under
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article 18. In response to such claims, a growing number of States have in their laws
exempted from compulsory military service citizens who genuinely hold religious or other
beliefs that forbid the performance of military service and replaced it with alternative
national service. The Covenant does not explicitly refer to a right to conscientious objec-
tion, but the Committee believes that such a right can be derived from article 18, inas-
much as the obligation to use lethal force may seriously conflict with the freedom of con-
science and the right to manifest one’s religion or belief. When this right is recognized
by law or practice, there shall be no differentiation among conscientious objectors on the
basis of the nature of their particular beliefs; likewise, there shall be no discrimination
against conscientious objectors because they have failed to perform military service.
The Committee invites States parties to report on the conditions under which persons
can be exempted from military service on the basis of their rights under article 18 and
on the nature and length of alternative national service.

Regional Instruments
Organization for Security and Co-operation in Europe

Final Act of the Conference on Security and Co-operation in Europe
(Helsinki, 1975)

Questions Relating to Security in Europe

Chapter 1(a) — Declaration on Principles Guiding Relations Between Participating States
Principle VII - Respect for Human Rights and Fundamental Freedoms, Including the
Freedom of Thought, Conscience, Religion or Belief

1. The participating States will respect human rights and fundamental freedoms,
including the freedom of thought, conscience, religion or belief, for all without
distinction as to race, sex, language or religion.

Within this framework the participating States will recognize respect the freedom
of the individual to profess and practise, alone or in community with others, reli-

gion or belief acting in accordance with the dictates of his own conscience.

Co-operation in Humanitarian and Other Fields
Chapter 1 — Human Contacts

The participating States,
Desiring to contribute to the strengthening of peace and understanding among

41



GUIDELINES FOR REVIEW OF LEGISLATION PERTAINING TO RELIGION OR BELIEF

peoples and to the spiritual enrichment of the human personality without distinction
as to race, sex, language or religion,

Conscious that increased cultural and educational exchanges, broader dissemina-
tion of information, contacts between people, and the solution of humanitarian
problems will contribute to the attainment of these aims,

Determined therefore to cooperate among themselves, irrespective of their politi-
cal, economic and social systems, in order to create better conditions in the above
fields, to develop and strengthen existing forms of co-operation and to work out
new ways and means appropriate to these aims,

Convinced that this co-operation should take place in full respect for the principles
guiding relations among participating States as set forth in the relevant document,

Have adopted the following:
(d) Travel for Personal or Professional Reasons

They confirm that religious faiths, institutions and organizations, practising within
the constitutional framework of the participating States, and their representatives
can, in the field of their activities, have contacts and meetings among themselves
and exchange information.

Concluding Document of the Vienna Meeting of Representatives
of the Participating States of the Conference on Security and Co-operation
in Europe (1989)

Principle 11 Questions Relating to Security in Europe
[The participating States] confirm that they will respect human rights and fundamen-
tal freedoms, including the freedom of thought, conscience, religion or belief, for all
without distinction as to race, sex, language or religion. They also confirm the univer-
sal significance of human rights and fundamental freedoms, respect for which is an
essential factor for the peace, justice and security necessary to ensure the develop-
ment of friendly relations and co-operation among themselves, as among all States.

Principle 13 Questions Relating to Security in Europe

(13.7) [The participating States will] ensure human rights and fundamental free-
doms to everyone within their territory and subject to their jurisdiction, without dis-

42



SELECTED PROVISIONS FROM INTERNATIONAL AND REGIONAL INSTRUMENTS

tinction of any kind such as race, colour, sex, language, religion, political or other
opinion, national or social origin, property, birth or other status;

Principle 16 Questions Relating to Security in Europe

In order to ensure the freedom of the individual to profess and practise religion or

belief, the participating States will, inter alia,
(16.1) - take effective measures to prevent and eliminate discrimination
against individuals or communities on the grounds of religion or belief in the
recognition, exercise and enjoyment of human rights and fundamental free-
doms in all fields of civil, political, economic, social and cultural life, and to
ensure the effective equality between believers and non-believers;
(16.2) — foster a climate of mutual tolerance and respect between believers of
different communities as well as between believers and non-believers;
(16.3) — grant upon their request to community of believers, practising or pre-
pared to practise their faith within the constitutional framework of their States,
recognition of the status provided for them in their respective countries;
(16.4) — respect the right of religious communities to

- establish and maintain freely accessible places of worship or
assembly,

- organise themselves according to their own hierarchical and institu-
tional structure,

- select, appoint and replace their personnel in accordance with their
respective requirements and standards as well as with any freely
accepted arrangement between them and their State,

— solicit and receive voluntary financial and other contributions;

(16.5) — engage in consultations with religions faiths, institutions and organi-
sations in order to achieve a better understanding of the requirements of reli-
gious freedom;

(16.6) — respect the right of everyone to give and receive religious education in
the language of his choice, whether individually or in association with others;
(16.7) — in this context respect, inter alia, the liberty of parents to ensure the
religious and moral education of their children in conformity with their own con-
victions;

(16.8) — allow the training of religious personnel in appropriate institutions;
(16.9) — respect the right of individual believers and communities of believers
to acquire, posses, and use sacred books, religious publications in the lan-
guage of their choice and other articles and materials related to the practice of
religion or belief;

(16.10) — allow religious faiths, institutions and organizations to produce,
import and disseminate religious publications and materials;
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(16.11) — favourably consider the interest of religious communities to partici-
pate in public dialogue, including through the mass media.

Principle 17 Questions Relating to Security in Europe
The participating States recognise that the exercise of the above-mentioned rights
relating to the freedom of religion or belief may be subject only to such limitations
as are provided by law and consistent with their obligations under international law
and with their international commitments. They will ensure in their laws and regu-
lations and in their application the full and effective exercise of the freedom of
thought, conscience, religion or belief.

Principle 19 Questions Relating to Security in Europe
[The participating States] will protect and create conditions for the promotion of the
ethnic, cultural, linguistic and religious identity of national minorities on their terri-
tory. They will respect the free exercise of rights by persons belonging to such
minorities and ensure their full equality with others.

Principle 21 Questions Relating to Security in Europe

The participating States will ensure that the exercise of the above-mentioned rights
will not be subject to any restrictions except those which are provided by law and
are consistent with their obligations under international law, in particular the
International Covenant on Civil and Political Rights, and with their international
commitments, in particular the Universal Declaration of Human Rights. These
restrictions have the character of exceptions. The participating States will ensure
that these restrictions are not abused and are not applied in an arbitrary manner,
but in such a way that the effective exercise of these rights is ensured.

Co-operation in Humanitarian and Other Fields

Paragraph 32 Human Contacts
[The participating States] will allow believers, religious faiths and their representa-
tives, in groups or on an individual basis, to establish and maintain direct person-
al contacts and communication with each other, in their own and other countries,
inter alia through travel, pilgrimages and participation in assemblies and other reli-
gious events. In this context and commensurate with such contacts and events,
those concerned will be allowed to acquire, receive and carry with them religious
publications and objects related to the practice of their religion or belief.

Co-operation in Humanitarian and Other Fields

Paragraph 68 Co-operation and Exchanges in the Field of Education
[The participating States] will ensure that persons belonging to national minorities
or regional cultures on their territories can give and receive instruction on their own
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culture, including instruction through parental transmission of language, religion
and cultural identity to their children.

Document of the Copenhagen Meeting of Representatives of the Participating
States of the Conference on the Human Dimension of the Conference on
Security and Co-operation in Europe (1990)

Principle 9
The participating States reaffirm that

(9.4) everyone will have the right to freedom of thought, conscience and reli-
gion. This right includes freedom to change one’s religion or belief and free-
dom to manifest one’s religion or belief, either alone or in community with oth-
ers, in public or in private, through worship, teaching, practice and observance.
The exercise of these rights may be subject only to such restrictions as are
prescribed by law and are consistent with international standards;

Principle 18
The participating States

(18.1) - note that the United Nations Commission on Human Rights has recog-
nized the right of everyone to have conscientious objections to military service;
(18.2) — note recent measures taken by a number of participating States to
permit exemption from compulsory military service on the basis of conscien-
tious objections;
(18.3) - note the activities of several non-governmental organizations on the
question of conscientious objections to compulsory military service;
(18.4) — agree to consider introducing, where this has not yet been done, vari-
ous forms of alternative service, which are compatible with the reasons for con-
scientious objection, such forms of alternative service being in principle of a non-
combatant or civilian nature, in the public interest and of a non-punitive nature;
(18.5) — will make available to the public information on this issue;
(18.6) — will keep under consideration, within the framework of the Conference on
the Human Dimension, the relevant questions related to the exemption from com-
pulsory military service, where it exists, of individuals on the basis of conscientious
objections to armed service, and will exchange information on these questions.

Principle 24
The participating States will ensure that the exercise of all the human rights and
fundamental freedoms set out above will not be subject to any restrictions except
those which are provided by law and are consistent with their obligations under

45



GUIDELINES FOR REVIEW OF LEGISLATION PERTAINING TO RELIGION OR BELIEF

international law, in particular the International Covenant on Civil and Political
Rights, and with their international commitments, in particular the Universal
Declaration of Human Rights. These restrictions have the character of exceptions.
The participating States will ensure that these restrictions are not abused and are
not applied in an arbitrary manner, but in such a way that the effective exercise of
these rights is ensured.

Any restriction on rights and freedoms must, in a democratic society, relate to one of
the objectives of the applicable law and be strictly proportionate to the aim of that law.

Principle 25
The participating States confirm that any derogations from obligations relating to
human rights and fundamental freedoms during a state of public emergency must
remain strictly within the limits provided for by international law, in particular the rel-
evant international instruments by which they are bound, especially with respect to
rights from which there can be no derogation. They also reaffirm that
(25.1) — measures derogating from such obligations must be taken in strict
conformity with the procedural requirements laid down in those instruments;
(25.2) - the imposition of a state of public emergency must be proclaimed offi-
cially, publicly, and in accordance with the provisions laid down by law;
(25.3) — measures derogating from obligations will be limited to the extent
strictly required by the exigencies of the situation;
(25.4) — such measures will not discriminate solely on the grounds of race,
colour, sex, language, religion, social origin or of belonging to a minority.

Principle 30

The participating States recognize that the questions relating to national minorities
can only be satisfactorily resolved in a democratic political framework based on the
rule of law, with a functioning independent judiciary. This framework guarantees full
respect for human rights and fundamental freedoms, equal rights and status for all
citizens, the free expression of all their legitimate interests and aspirations, politi-
cal pluralism, social tolerance and the implementation of legal rules that place
effective restraints on the abuse of governmental power.

They also recognize the important role of non-governmental organizations, includ-
ing political parties, trade unions, human rights organizations and religious groups,
in the promotion of tolerance, cultural diversity and the resolution of questions
relating to national minorities.

They further reaffirm that respect for the rights of persons belonging to national

minorities as part of universally recognized human rights is an essential factor for
peace, justice, stability and democracy in the participating States.
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Principle 32
To belong to a national minority is a matter of a persons individual choice and no
disadvantage may arise from the exercise of such choice.

Persons belonging to national minorities have the right freely to express, preserve
and develop their ethnic, cultural, linguistic or religious identity and to maintain and
develop their culture in all its aspects, free of any attempts at assimilation against
their will. In particular, they have the right

(32.2) - to establish and maintain their own educational, cultural and religious insti-
tutions, organizations or associations, which can seek voluntary financial and other
contributions as well as public assistance, in conformity with national legislation;
(32.3) - to profess and practise their religion, including the acquisition, pos-
session and use of religious materials, and to conduct religious educational
activities in their mother tongue;

(32.4) - to establish and maintain unimpeded contacts among themselves
within their country as well as contacts across frontiers with citizens of other
States with whom they share a common ethnic or national origin, cultural her-
itage or religious beliefs;

(32.6) — to establish and maintain organizations or associations within their
country and to participate in international non-governmental organizations.

Persons belonging to national minorities can exercise and enjoy their rights indi-
vidually as well as in community with other members of their group. No disadvan-
tage may arise for a person belonging to a national minority on account of the
exercise or non-exercise of any such rights.

Persons belonging to national minorities can exercise and enjoy their rights indi-
vidually as well as in community with other members of their group. No disadvan-
tage may arise for a person belonging to a national minority on account of the exer-
cise or non-exercise of any such rights.

Principle 33
The participating States will protect the ethnic, cultural, linguistic and religious
identity of national minorities on their territory and create conditions for the promo-
tion of that identity. They will take the necessary measures to that effect after due
consultations, including contacts with organizations or associations of such minori-
ties, in accordance with the decision-making procedures of each State.

Any such measures will be in conformity with the principles of equality and non-dis-
crimination with respect to the other citizens of the participating State concerned.
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Principle 35
The participating States will respect the right of persons belonging to national
minorities to effective participation in public affairs, including participation in the
affairs relating to the protection and promotion of the identity of such minorities.

The participating States note the efforts undertaken to protect and create condi-
tions for the promotion of the ethnic, cultural, linguistic and religious identity of cer-
tain national minorities by establishing, as one of the possible means to achieve
these aims, appropriate local or autonomous administrations corresponding to the
specific historical and territorial circumstances of such minorities and in accor-
dance with the policies of the State concerned.

Principle 36
The participating States recognize the particular importance of increasing con-
structive co-operation among themselves on questions relating to national minori-
ties. Such co-operation seeks to promote mutual understanding and confidence,
friendly and good-neighbourly relations, international peace, security and justice.

Every participating State will promote a climate of mutual respect, understanding,
co-operation and solidarity among all persons living on its territory, without distinc-
tion as to ethnic or national origin or religion, and will encourage the solution of
problems through dialogue based on the principles of the rule of law.

Principle 40
The participating States clearly and unequivocally condemn totalitarianism, racial
and ethnic hatred, anti-semitism, xenophobia and discrimination against anyone
as well as persecution on religious and ideological grounds. In this context, they
also recognize the particular problems of Roma (gypsies).

They declare their firm intention to intensify the efforts to combat these phenome-
na in all their forms and therefore will
(40.1) - take effective measures, including the adoption, in conformity with
their constitutional systems and their international obligations, of such laws as
may be necessary, to provide protection against any acts that constitute incite-
ment to violence against persons or groups based on national, racial, ethnic or
religious discrimination, hostility or hatred, including anti-semitism;
(40.2) — commit themselves to take appropriate and proportionate measures to
protect persons or groups who may be subject to threats or acts of discrimi-
nation, hostility or violence as a result of their racial, ethnic, cultural, linguistic
or religious identity, and to protect their property;
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(40.3) - take effective measures, in conformity with their constitutional sys-
tems, at the national, regional and local levels to promote understanding and
tolerance, particularly in the fields of education, culture and information;
(40.4) — endeavour to ensure that the objectives of education include special
attention to the problem of racial prejudice and hatred and to the development
of respect for different civilizations and cultures;

(40.5) — recognize the right of the individual to effective remedies and endeav-
our to recognize, in conformity with national legislation, the right of interested
persons and groups to initiate and support complaints against acts of discrim-
ination, including racist and xenophobic acts;

(40.6) — consider adhering, if they have not yet done so, to the international instru-
ments which address the problem of discrimination and ensure full compliance with
the obligations therein, including those relating to the submission of periodic reports;
(40.7) - consider, also, accepting those international mechanisms which allow
States and individuals to bring communications relating to discrimination
before international bodies.

[European] Convention for the Protection of Human Rights
and Fundamental Freedoms

Article 9 Freedom of thought, conscience and religion

1.

Everyone has the right to freedom of thought, conscience and religion; this
right includes freedom to change his religion or belief and freedom, either
alone or in community with others and in public or private, to manifest his reli-
gion or belief, in worship, teaching, practice and observance.

Freedom to manifest one’s religion or beliefs shall be subject only to such lim-
itations as are prescribed by law and are necessary in a democratic society in
the interests of public safety, for the protection of public order, health or morals,
or for the protection of the rights and freedoms of others.

Article 10 Freedom of expression

1.

Everyone has the right to freedom of expression. This right shall include freedom to
hold opinions and to receive and impart information and ideas without interference
by public authority and regardless of frontiers. This article shall not prevent States
from requiring the licensing of broadcasting, television or cinema enterprises.

The exercise of these freedoms, since it carries with it duties and responsibil-
ities, may be subject to such formalities, conditions, restrictions or penalties as
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are prescribed by law and are necessary in a democratic society, in the inter-
ests of national security, territorial integrity or public safety, for the prevention
of disorder or crime, for the protection of health or morals, for the protection of
the reputation or rights of others, for preventing the disclosure of information
received in confidence, or for maintaining the authority and impartiality of the
judiciary.

Article 11 Freedom of assembly and association
1. Everyone has the right to freedom of peaceful assembly and to freedom of
association with others, including the right to form and to join trade unions for
the protection of his interests.

2. No restrictions shall be placed on the exercise of these rights other than such
as are prescribed by law and are necessary in a democratic society in the
interests of national security or public safety, for the prevention of disorder or
crime, for the protection of health or morals or for the protection of the rights
and freedoms of others. This article shall not prevent the imposition of lawful
restrictions on the exercise of these rights by members of the armed forces, of
the police or of the administration of the State.

Article 14 Prohibition of discrimination
The enjoyment of the rights and freedoms set forth in this Convention shall be
secured without discrimination on any ground such as sex, race, colour, language,
religion, political or other opinion, national or social origin, association with
a national minority, property, birth or other status.

European Convention First Protocol (1952)

Article 2 Right to education
No person shall be denied the right to education. In the exercise of any functions
which it assumes in relation to education and to teaching, the State shall respect
the right of parents to ensure such education and teaching in conformity with their
own religious and philosophical convictions.

American Convention on Human Rights, O.A.S.Treaty Series No. 36, 1144
U.N.T.S. 123 entered into force July 18, 1978

Article 12 Freedom of Conscience and Religion

1. Everyone has the right to freedom of conscience and of religion. This right
includes freedom to maintain or to change one’s religion or beliefs, and free-
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dom to profess or disseminate one’s religion or beliefs, either individually or
together with others, in public or in private.

No one shall be subject to restrictions that might impair his freedom to main-
tain or to change his religion or beliefs.

Freedom to manifest one’s religion and beliefs may be subject only to the lim-
itations prescribed by law that are necessary to protect public safety, order,
health, or morals, or the rights or freedoms of others.

Parents or guardians, as the case may be, have the right to provide for the reli-
gious and moral education of their children or wards that is in accord with their
own convictions.

Article 13 Freedom of Thought and Expression

1.

Everyone has the right to freedom of thought and expression. This right
includes freedom to seek, receive, and impart information and ideas of all
kinds, regardless of frontiers, either orally, in writing, in print, in the form of art,
or through any other medium of one’s choice.

The exercise of the right provided for in the foregoing paragraph shall not be sub-
ject to prior censorship but shall be subject to subsequent imposition of liability,
which shall be expressly established by law to the extent necessary to ensure:
(@) respect for the rights or reputations of others; or
(b) the protection of national security, public order, or public health or morals.

The right of expression may not be restricted by indirect methods or means,
such as the abuse of government or private controls over newsprint, radio
broadcasting frequencies, or equipment used in the dissemination of informa-
tion, or by any other means tending to impede the communication and circula-
tion of ideas and opinions.

Notwithstanding the provisions of paragraph 2 above, public entertainments
may be subject by law to prior censorship for the sole purpose of regulating
access to them for the moral protection of childhood and adolescence.

Any propaganda for war and any advocacy of national, racial, or religious
hatred that constitute incitements to lawless violence or to any other similar
action against any person or group of persons on any grounds including those
of race, color, religion, language, or national origin shall be considered as
offenses punishable by law.
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APPENDIX III
OSCE PANEL PROCEDURES IN PREPARATION
FOR REVIEW OF DRAFT LEGISLATION
(OR CONSULTATION)

This Appendix outlines the typical circumstances under which draft legislation
affecting religion or belief may be reviewed by the Advisory Panel of Experts on
Freedom of Religion or Belief (Panel) of the Office for Democratic Institutions and
Human Rights (ODIHR) of the Organization for Security and Co-operation in Europe
(OSCE). Although this section explains the typical circumstances under which a review
is likely to take place, there are other ways in which States may solicit the Panel’s assis-
tance, including consultations to parliamentary committees or to State bodies. In addi-
tion, the Panel seeks to work co-operatively with other institutions, including the Venice
Commission, to provide joint reviews of legislation affecting religion or belief. Depending
on the circumstances, the procedures described below will change to reflect the partici-
pation of other entities assisting in the review or other State institutions soliciting advice.

The typical circumstances for Panel review of draft legislation by OSCE participat-
ing States affecting religion or belief are as follows:

OSCE/ODIHR and the State make initial contacts. The OSCE, through the ODIHR,
offers technical assistance and advice on legislative drafting following formal requests
by interested participating States. In Decision No. 4/03 on Tolerance and Non-
Discrimination, the OSCE Ministerial Council “commits to ensure and facilitate the free-
dom of the individual to profess and practice a religion or belief, alone or in community
with others, where necessary through transparent and non-discriminatory laws, regula-
tions, practices and policies. [It also encourages] participating States to seek the assis-
tance of the ODIHR and its Panel of Experts on Freedom of Religion or Belief”. In line
with the above-mentioned documents, legislative reviews or analyses will be conducted
in a participating State only after receipt of an invitation or request for assistance from
a relevant State body of that participating State. To the extent that a State is consider-
ing new legislation, but has not yet prepared a draft, the Panel also can provide consul-
tations.

Panel member(s) identified to conduct review. Upon receipt of an invitation to
review a law or a request for assistance from a relevant political institution, a decision
will be made by the ODIHR on whether to proceed. If it is decided to proceed, the ODIHR
will assign primary responsibility to a Panel member (or members) and the draft laws will
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be distributed immediately to all members of the Panel to allow them to comment and
contribute from their perspective, thereby ensuring that the final review is a document of
the Panel as a whole.

Translations of important texts. The draft law, as well as other important texts, will
be translated by the ODIHR where necessary and provided to the Panel.

Identify the entire corpus of relevant law and practice. When reviewing a draft law,
the Panel will also take account of the entire corpus of relevant law and practice (for
example, constitution, Civil Code, Criminal Code, etc.) and examine in particular the
effect of the draft law on how freedom of religion or belief is treated in the legal system.

Site visit (if possible). Wherever possible, an in-country assessment trip will be
organized to gain an understanding of the entire corpus of relevant law and practice and
to meet with government officials, parliamentarians, political parties, religious and belief
groups, academics, and NGOs in order to further the OSCE policy of developing and
supporting consultation with the public and increasing input from civil society into the leg-
islative process." Whenever possible and appropriate, a roundtable discussion will be
held to facilitate public input into the process.

Identify issues of importance to the State and NGOs. Meetings with relevant State
authorities will also be carried out to ascertain issues of importance to the State, as well
as the aims the draft law is intended to achieve. The relevant State authorities will also
be invited to nominate a focal point for further interaction on the review.

Consultations with OSCE missions, Council of Europe, international organizations.
Meetings with the OSCE mission, which will be consulted from the start of the process,
Council of Europe, and other international organizations present in the country, will also
be carried out to ascertain their views.

Draft analysis by Panel member(s). Subsequent to the necessary consultations
outlined above, the persons with primary responsibility for the draft will prepare a draft
for circulation to the Panel.

Circulation of draft review to entire Panel. Every effort will be made to circulate the
draft review as early as possible to all Panel members in order to give them time for addi-
tional comments to be included in the review. This will also give other Panel members the
opportunity to suggest additional or alternative areas of focus at an early stage in the review.

* Document of the Moscow Meeting, 1991, 18.1: Legislation will be adopted as the result of an
open process reflecting the will of the people; see also Copenhagen Document, 1990, art. 5.8.
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Incorporate comments of Panel and prepare revised draft. The drafter will seek to
incorporate all comments from the Panel to ensure that the final document reflects the
consensus of the Panel as a whole. The revised review will be re-circulated to the Panel
if appropriate, particularly if comments from an outside source, such as the Venice
Commission, have been solicited and incorporated, before the review is sent to the
ODIHR for final editing and delivery to the requesting authority in the participating State.
Once a reasonable amount of time has passed for the requesting authority to consider
the comments, it shall be circulated to other interested parties: governmental institutions,
parliamentarians, religious and belief groups, academia, NGOs, IGOs, etc. Where nec-
essary, the review shall be translated by the ODIHR.

Follow-up visit (if possible). Where possible and practical, a follow-up visit will be
organized to discuss the review with the requesting authority, governmental institutions,
parliamentarians, political parties, religious and belief groups, academia, NGOs, IGOs, etc.

The Panel does not propose statutory language. The Panel’s work is strictly advi-
sory in order to assist in explaining international standards and OSCE commitments of
participating States. Throughout the process of preparing the comments, the Panel
should refrain from proposing statutory language. It should limit itself to commenting on
the language already formulated, pointing out deficiencies where necessary, and refer-
ring to international documents and commitments.

57



GUIDELINES FOR REVIEW OF LEGISLATION PERTAINING TO RELIGION OR BELIEF

58



ANNEX D - INTERNATIONAL STANDARDS IN THE FIELD
OF FREEDOM OF RELIGION AND BELIEF

1. Final Act of the Conference on Security and Co-operation in
Europe (Helsinki, 1975)"

VII. Respect for human rights and fundamental freedoms, including
the freedom of thought, conscience, religion or belief

The participating States will respect human rights and fundamental
freedoms, including the freedom of thought, conscience, religion or
belief, for all without distinction as to race, sex, language or religion.

They will promote and encourage the effective exercise of civil,
political, economic, social, cultural and other rights and freedoms all
of which derive from the inherent dignity of the human person and are
essential for his free and full development.

Within this framework the participating States will recognize and
respect the freedom of the individual to profess and practice, alone or
in community with others, religion or belief acting in accordance with
the dictates of his own conscience.

The participating States on whose territory national minorities exist
will respect the right of persons belonging to such minorities to
equality before the law, will afford them the full opportunity for the
actual enjoyment of human rights and fundamental freedoms and will,
in this manner, protect their legitimate interests in this sphere.

The participating States recognize the universal significance of human
rights and fundamental freedoms, respect for which is an essential
factor for the peace, justice and wellbeing necessary to ensure the
development of friendly relations and co-operation among themselves
as among all States.

They will constantly respect these rights and freedoms in their mutual
relations and will endeavour jointly and separately, including in co-
operation with the United Nations, to promote universal and effective
respect for them.

They confirm the right of the individual to know and act upon his
rights and duties in this field.

In the field of human rights and fundamental freedoms, the
participating States will act in conformity with the purposes and
principles of the Charter of the United Nations and with the Universal
Declaration of Human Rights. They will also fulfill their obligations
as set forth in the international declarations and agreements in this
field, including inter alia the International Covenants on Human
Rights, by which they may be bound.

' Final Act of the Conference on Security and Co-operation in Europe, Helsinki, 1 August
1975; <http://www.osce.org/documents/mcs/1975/08/4044_en.pdf>.



Co-operation in Humanitarian and Other Fields Chapter 1 — Human
Contacts

(...)
d) Travel for Personal and Professional Reasons

They confirm that religious faiths, institutions and organizations,
practising within the constitutional framework of the participating
States, and their representatives can, in the field of their activities,
have contacts and meetings among themselves and exchange
information.

2. Concluding Document of the Vienna Meeting 1986 of
Representatives of the Participating States of the Conference on
Security and Co-operation in Europe, held on the basis of the
provisions of the Final Act Relating to the follow-up to the
conference, Vienna 1989’ (the “Vienna Concluding Document”)

Principle 16 In order to ensure the freedom of the individual to
profess and practice religion or belief, the participating States will,
inter alia,

(16.4) - respect the right of these religious communities to

(...)

- organize themselves according to their own hierarchical and
institutional structure,

- select, appoint and replace their personnel in accordance with their
respective requirements and standards as well as with any freely
accepted arrangement between them and their State,

(...)

(16.8) - allow the training of religious personnel in appropriate
institutions;

(...)

Co-operation and exchanges in the field of education

(...)

(Paragraph 63) They will ensure access by all to the various types and
levels of education without discrimination as to race, colour, sex,
language, religion, political or other opinion, national or social origin,
property, birth or other status.

(Paragraph 64) In order to encourage wider cooperation in science
and education, they will facilitate unimpeded communication between

* Concluding Document of the Vienna Meeting 1986 of Representatives of the Participating
States of the Conference on security and Co-operation in Europe, held on the Basis of the
Provisions of the Final Act Relating to the Follow-up to the Conference, Vienna, 17 January
1989; <http://www.osce.org/documents/mcs/1980/11/4223_en.pdf>.



universities and other institutions of higher education and research.
They will also facilitate direct personal contacts, including contacts
through travel, between scholars, scientists and other persons active in
these fields.

(Paragraph 65) They will also ensure unimpeded access by scholars,
teachers and students from the other participating States to open
information material available in public archives, libraries, research
institutes and similar bodies.

(Paragraph 66) They will facilitate exchanges of schoolchildren
between their countries on the basis of bilateral arrangements, where
necessary, including meeting and staying with families of the host
country in their homes, with the aim of acquainting schoolchildren
with life, traditions and education in other participating States.

(...)

(Paragraph 68) They will ensure that persons belonging to national
minorities or regional cultures on their territories can give and receive
instruction on their own culture, including instruction through
parental transmission of language, religion and cultural identity to
their children.

3. Document of the Copenhagen Meeting of Representatives of the
Participating States of the Conference on the Human Dimension of
the CSCE, Copenhagen 1990° (the “Copenhagen Document’)

Principle 9
The participating States reaffirm that (...)

(9.4) everyone will have the right to freedom of thought, conscience
and religion. This right includes freedom to change one’s religion or
belief and freedom to manifest one’s religion or belief, either alone or
in community with others, in public or in private, through worship,
teaching, practice and observance. The exercise of these rights may be
subject only to such restrictions as are prescribed by law and are
consistent with international standards;

(...)
Principle 32
(...)

Persons belonging to national minorities have the right freely to
express, preserve and develop their ethnic, cultural, linguistic or
religious identity and to maintain and develop their culture in all its
aspects, free of any attempts at assimilation against their will. In
particular, they have the right (...)

? Document of the Copenhagen Meeting of Representatives of the Participating States of the
Conference on the Human Dimension of the CSCE, adopted in Copenhagen on 29 June 1990;
<http://www.osce.org/documents/odihr/2006/0 6/19392_en.pdf>.



(32.2) — to establish and maintain their own educational, cultural and
religious institutions, organizations or associations, which can seek
voluntary financial and other contributions as well as public
assistance, in conformity with national legislation;

(32.3) — to profess and practise their religion, including the
acquisition, possession and use of religious materials, and to conduct
religious educational activities in their mother tongue;

(32.4) — to establish and maintain unimpeded contacts among
themselves within their country as well as contacts across frontiers
with citizens of other States with whom they share a common ethnic
or national origin, cultural heritage or religious beliefs;

(...)

(32.6) — to establish and maintain organizations or associations
within their country and to participate in international non-govern-
mental organizations.

4. The Universal Declaration of Human Rights*
Article 18

Everyone has the right to freedom of thought, conscience and
religion; this right includes freedom to change his religion or belief,
and freedom, either alone or in community with others and in public
or private, to manifest his religion or belief in teaching, practice,
worship and observance.

5. International Covenant on Civil and Political Rights5 (ICCPR)
Article 18

1. Everyone shall have the right to freedom of thought, conscience
and religion. This right shall include freedom to have or to adopt a
religion or belief of his choice, and freedom, either individually or in
community with others and in public or private, to manifest his
religion or belief in worship, observance, practice and teaching.

2. No one shall be subject to coercion which would impair his
freedom to have or to adopt a religion or belief of his choice.

3. Freedom to manifest one's religion or beliefs may be subject only
to such limitations as are prescribed by law and are necessary to
protect public safety, order, health, or morals or the fundamental
rights and freedoms of others.

* The Universal Declaration of Human Rights Declaration, adopted and proclaimed by United
Nations General Assembly Resolution 217 A (III) in Paris on 10 December 1948, GA Res.217
(A) (IT), UN Doc A/810 at 71; <http://www.un.org/en/documents/udhr/>.

> International Covenant on Civil and Political Rights, adopted and opened for signature,
ratification and accession by General Assembly on 16 December 1966, GA Res. 2200A
(XXTI), 21 UN GAOR Supp. (No.16) at 52, UN Doc. A/6316 (1966), 999 UNTS 171, entered
into force on 23 March 1976; http://www2.ohchr.org/english/law/ccpr.htm.




4. The States Parties to the present Covenant undertake to have
respect for the liberty of parents and, when applicable, legal guardians
to ensure the religious and moral education of their children in
conformity with their own convictions.

6. International Covenant on Economic, Social and Cultural
Rights®

Article 13

1. The States Parties to the present Covenant recognize the right of
everyone to education. They agree that education shall be directed to
the full development of the human personality and the sense of its
dignity, and shall strengthen the respect for human rights and
fundamental freedoms. They further agree that education shall enable
all persons to participate effectively in a free society, promote
understanding, tolerance and friendship among all nations and all
racial, ethnic or religious groups, and further the activities of the
United Nations for the maintenance of peace.

2. The States Parties to the present Covenant recognize that, with a
view to achieving the full realization of this right:

(a) Primary education shall be compulsory and available free to all;

(b) Secondary education in its different forms, including technical and
vocational secondary education, shall be made generally available and
accessible to all by every appropriate means, and in particular by the
progressive introduction of free education;

(c) Higher education shall be made equally accessible to all, on the
basis of capacity, by every appropriate means, and in particular by the
progressive introduction of free education;

(d) Fundamental education shall be encouraged or intensified as far as
possible for those persons who have not received or completed the
whole period of their primary education;

(e) The development of a system of schools at all levels shall be
actively pursued, an adequate fellowship system shall be established,
and the material conditions of teaching staff shall be continuously
improved.

3. The States Parties to the present Covenant undertake to have
respect for the liberty of parents and, when applicable, legal guardians
to choose for their children schools, other than those established by
the public authorities, which conform to such minimum educational
standards as may be laid down or approved by the State and to ensure
the religious and moral education of their children in conformity with
their own convictions.

® International Covenant on Economic, Social and Cultural Rights, adopted and opened for
signature by the General Assembly on 16 December 1966, GA Res. 2200A (XXI), 1 UN
GAOR Supp. (No.16) at 49, UN Doc. A/6316 (1966), 993 UNTS 3, .entered into force 3
January 1976; <http://www?2.ohchr.org/english/law/pdf/cescr.pdf>.




4. No part of this article shall be construed so as to interfere with the
liberty of individuals and bodies to establish and direct educational
institutions, subject always to the observance of the principles set
forth in paragraph I of this article and to the requirement that the
education given in such institutions shall conform to such minimum
standards as may be laid down by the State.

7. UN Convention on the Rights of the Child’
Article 13

1. The child shall have the right to freedom of expression; this right
shall include freedom to seek, receive and impart information and
ideas of all kinds, regardless of frontiers, either orally, in writing or in
print, in the form of art, or through any other media of the child's
choice.

2. The exercise of this right may be subject to certain restrictions, but
these shall only be such as are provided by law and are necessary:

(a) For respect of the rights or reputations of others; or

(b) For the protection of national security or of public order (ordre
public), or of public health or morals.

Article 14

1. States Parties shall respect the right of the child to freedom of
thought, conscience and religion.

2. States Parties shall respect the rights and duties of the parents and,
when applicable, legal guardians, to provide direction to the child in
the exercise of his or her right in a manner consistent with the
evolving capacities of the child.

3. Freedom to manifest one's religion or beliefs may be subject only
to such limitations as are prescribed by law and are necessary to
protect public safety, order, health or morals, or the fundamental
rights and freedoms of others.

7 Convention on the Rights of the Child, adopted and opened for signature, ratification and accession
by General Assembly Resolution 44/25 on 20 November 1989, GA Res. 44/25, UN GAOR, 44th
Sess., Supp. No. 49, art.32 (1), UN Doc. A/44/49 (1989), entered into force on 2 September 1990,
<http://www.ohchr.org/english/law/pdf/crc.pdf>.




8. UN Declaration on the Elimination of All Forms of Intolerance
and of Discrimination Based on Religion or Belief®

Article 6

In accordance with article I of the present Declaration, and subject
to the provisions of article 1, paragraph 3, the right to freedom of
thought, conscience, religion or belief shall include, inter alia, the
following freedoms:

(a) To worship or assemble in connection with a religion or
belief, and to establish and maintain places for these purposes;

(b) To establish and maintain appropriate charitable or
humanitarian institutions;

(c) To make, acquire and use to an adequate extent the necessary

articles and materials related to the rites or customs of a religion or
belief;

(d) To write, issue and disseminate relevant publications in these
areas;

(e) To teach a religion or belief in places suitable for these
purposes;

(f) To solicit and receive voluntary financial and other
contributions from individuals and institutions;

(g) To train, appoint, elect or designate by succession
appropriate leaders called for by the requirements and standards of
any religion or belief;

(h) To observe days of rest and to celebrate holidays and
ceremonies in accordance with the precepts of one's religion or belief;

(1) To establish and maintain communications with individuals
and communities in matters of religion and belief at the national and
international levels.

9. Final Document of the International Consultative Conference on
School Education in Relation to Freedom of Religion or Belief,
Tolerance and Non-Discrimination’

The Conference (...)

(n) Noting the right of parents, families, legal guardians and other
legally recognized care givers to choose schools for their children,

¥ Declaration on the Elimination of All Forms of Intolerance and of Discrimination Based on Religion
or Belief, adopted and proclaimed by General Assembly Resolution 36/55 on 25 November 1981, G.A.
Res. 36/55, 36 U.N. GAOR Supp. (No. 51) at 171, U.N. Doc. A/36/684 (1981);
<http://www.unhchr.ch/html/menu3/b/d_intole.htm>.

% Final Document of the International Consultative Conference on School Education in Relation to
Freedom of religion or Belief, Tolerance and Non-Discrimination, Commission on Human Rights,
Report Submitted by Mr. Abdelfattah Amor, Special Rapporteur on Freedom of Religion or Belief, in
accordance with Commission on Human Rights resolution 2000/33, Executive Summary, 14 March
2002, E/CN.4/2002/73.




and to ensure their religious and /or moral education in conformity
with their own convictions, and with such minimum educational
standards as may be laid down or approved by the competent
authorities, in a manner consistent with the procedures followed in the
State for the application of its legislation and in accordance with the
best interest of the child; (...)

10.  Encourages States (...) to (...) favorably consider: (...)

(e) Encouraging exchanges of teachers and students and facilitating
educational study abroad (...)

13. Recommends that States should consider promoting
international cultural exchanges in the field of education, notably by
concluding and implementing agreements relating to the freedom of
religion or belief, non-discrimination and tolerance and respect for
human rights; (...).



